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community. Everyone knew the Cowell sisters
and interacted with one or another of them on

a daily basis. Certainly every Sunday morning

the Cowell sisters could be counted upon to

appear in the little Baptist church where my

grandfather occasionally preached. In this en-
vironment, the "arms" in "arm's-length transac-
tions" were very short and social intercourse
was face- to- face. Discretion and a sense of re-

sponsibility about personal information were

deeply ingrained. Personal information was
known and shared in the course of daily life,

but always remained in the context of knowing

the person as well as the personal information.

Breaches of information etiquette, and the

resulting family and community strife, were
the stuff of Tennessee Williams dramas and

Truman Capote short stories, neither of which

played well in Wadestown, West VIrginia.

Today's information society is quite differ-
ent. The general store, post office, telephone

exchange, and schoolhouse are now omhe

Internet-that virtual world made famous in

the New Yorker cartoon as the place where "no

one knows you're a dog:' (Peter Steiner, The

New Yorker, July 5, 1993.) Personal information

is harvested by digital combines, stored in data

silos, and traded as an online commodity. No

one really knows to whom they are giving their

This Is Not Your Grandma's
Information Society
Half a century ago, as a very small child with
a full head of hair, .I spent my summers in the
tiny haIhlet of Wades town, West Virginia, in the
care of my three great aunts. For all intents and
purposes, my three great aunts were Wades-
town, West Virginia. .In their heydays, Blanche
ran the general store and was the town's ap-
pointed postmistre.5s. Bertha ran the telephone
exchange, and subscribers had to ring up Bertha

i to be connected to anyone else. Cecil taught in,
and later administered, the elementary school.
Between the three of them, they knew every-
thing about everybody. But .I doubt whether
the town's other residents, or the surrounding
farming and coal mining families, thought
twice about the knowledge and power the three
Cowell sisters held. Wadestonians didn't express
concerns about "invasions of privacy" or "con-
fidentiality:' Perhaps this is because all that
knowledge and power was concentrated in the

name, address, social security num
~ er, date

of birth, and mother's maiden namc~ (which

Blanche, Bertha, and Cecil would alre dy have

known, as well as how pretty your other

looked before you were born). No 01ie really

knows how that information will b~ used.

There is little or no opportunity to colttect any

misinformation or confront an infotjrnation

abuser. The context of knowing the pttson, as

well as the personal information, has been lost.

Our federal and state courts are going through

a similar transition. Half a centur~ 'i~O, had

there been a court in Wadestown, Wfst Vir-

ginia, I suppose my grandma Hazel (tH

~ fourth Cowell sister) would have been cout clerk.

She would have received court doc ents,

manually typewritten on legal sized paper,

with proper blue backings. She wou know

the attorney, and probably the litigantS1-civil,

criminal, or juvenile. She would have r

f iewed the documents, made appropriate en ries in

the court docket and other places, ct ated a

file, and maintained that file for the lit of the

case and thereafter. In all but the rar~ t case,

the file would have been available fot public

inspection. But Hazel wouldn't have publi-

cized the existence of the file or invite public

inspection. If you wanted to see a fi e, you

would have had to visit Hazel at the co ouse

and request it. You would have had to kl0W the

names of the parties to find the docket number

in a manual index. Most likely you wo~d have

been required to sign a guest book tol receive

the file. You would be required to insll>

~ ct the

file in Hazel's office, where you would II e lim-

ited to reading and taking notes. If you were a

stranger to the case, you'd probably fa<t i some

questions as to what you wanted the fi for-

not as a legal requirement, but as an i ormal

way of putting you and your requestiti 0 con-

text. The cost of locating, reading, an copy-

ing court files acted as a reasonable b e on

the public right of access to court reco s and

thereby supported legitimate interestS lin pri--
vacv. :"

The Supreme Court gave a name!
f this mechanism for protecting privacy int~ e~ts in

public documents-"practical obscu ity:' In

v: S. Dept. of Justice v. Reporters Com", ee for

Freedom of Press, 489 U.S. 749 (1989), the

Court restated the presumption of publi~ access

to court records, but made a distinct~pn be-

~ee? information found,fn publiclr a~ailab~e

crlIllmal case files, and a rap sheet, a I~ompl-

lation of data about one person extract~~ from

a number of files over time.
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Preliminary Recommendations of the Min-
nesota Supreme Court Advisory Committee

on Rules of Public Access to Records of the

Judicial Branch, Exhibit A, prcposed Rule 8.

http://www.courts.state.mn.us/cioipublic_notices/

2004_01_21-Access_Rule_PrelilT_Report.pdf.
So long as electronic case management is

restricted to the internal operations of the court,

the clerk's office staff or the computer techni-

cians can implement measures that preserve

"practical obscurity:' They can restrict access
to the computer systems to members of the bar

through a dial-up communications system

instead of the Internet. They can restrict view-

ing to designated terminals in the clerk's office

or other public places. They can c(]llldition access

on registration or payment of an access fee.

They can simply provide inadequate indexing
or make it difficult to access more than one

case or one document at a time. But in the

federal courts, and many state co~Irts, the strong

presumption in favor of public access to court

records has led to an acceptance of remote

access to electronic court records. With the

implementation of the mandates of the E-

Government Act of 2002, Pub. L. No.1 07- 347,

any artificial restrictions will fall away between

now and April 16, 2007, when all federal courts

must make electronic files acoessible to the

public. Many state court systems are operating
under similar mandates or are ~)lanning con-

version to Internet -accessible court records

for business and budgetary reasons.


