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This Is Not Your Grandma's
Information Society

Hall a1 contury ago.as a very small child with
a full head of hair, | spent my summers in the
tiny hamletof Wadestown, West Vireinia, in the
care ol my three greatatints, For all intents and
purposes, v three great aunts were Wades-
town, West Virginia. In their hevdays, Blanche
ran the general store and was the town's ap-
pointed pastmistress. Bertha ran the telephone
exchange, and subscribers had 1o ring up Bertha
to be connected to anyone else. Cecil taught in,
and later administered. the elementary schowl,
Between the three of them, they knew every-
thing about evervbody. But | doubt whether
the towns other residents, or the surrounding
farming and coal mining families, thought
twice about the knowledae and power the three
Cowell sisters held, Wadestonians didn't express
concerns about “invasions of privacy” or “con-
fidentiality” Perhaps this is because all that
knowledze and power was concentrated in the

conTmniey veryone Kiew the Cowell sisters
and mreracted with one or another of them on
a daily basis. Certainly every Sunday morning
the Cowell sisters could be counted upon 1o
appear in the lirtle Baptist church where my
grandluther vccasionallv preached, In this en-
vironment, the “arms " in“arms-length transac-
Lieas” were very short and social intercourse
wits Face-to-face: Diseretion and a sense ot re
sponsibility about pessonal nformation were
deeply ingrained. Personal information was
known and shared in the course of daily life,
bt always remamed in the context of kni g
the person as well as the personal information,
Breaches of information cliquette, and the
resulting family and community strife, were
the stuff of Tennessee Williams dramas and
Truman Capote short stories, neither of which
plaved well in Wadestown, West Virgini,
loday’s information society 1s quite differ-
ent. The general store, post office, telephone
exchange, and schoolhouse are now on the
[aternet—that virtual world made famous in
the New Yorker cartoon as the place where“no
one knows voure 3 dog” (Peter Steiner, The
Seew Yorker, July 301993, Personal information
s harvested by digital combines, stored in data
silos, and traded as an online commaodity, No
ane really knows to whom they are giving their
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e, address, social security number, date
of birth, and mother's maiden name (which
Blanche, Bertha, and Cecil would already have
known. as well as how pretty vour mother
lowked betore vou were born). Mo one reatly
knowws how that information will be used
There is htthe or no opportunity to correct amy
misinfurmation or confront an information
abuser. The context of knowing the person; as
wellas the personal intormation, has been list

har federal and state courts are STy ‘.|1|‘1_|l|j_,'];
a sialar transition. Half o century ago, had
there been a court in Wadestown, West Vir-
gitna, | suppose my grandma Hazel (the fourth
Cowell sister) would have been court derk,
she would have received court documents,
manually typeswritten an legal sized paper,
with proper blue backings. She would knew
the attorney, and probably the litgants—civil,
criminal, or juvenile, She would have roviewed
the documents, made appropriate entries in
thee court docket and other places, created a
tile, and maintained that file for the lire of the
case and therealter. In all but the rarest case,
the file would have been available for public
mspection, But Hazel wouldn't have publi-
clzed the-existence of the file or mvited public
mspection. It vou wanted to see a file, vou
wotlld have had 1o visit Hazel at the courthouse
and request it. You would ave had o kaw the
narmes of the parties o lind the docket number
i a manual index, Most likely vou would have
been required to sign a guest book to receive
the file. You would be required o inspect the
file in Hazel's office, where vou would be lim
ited to reading and taking notes. If vou werea
stranger to the case, youd probably tace some
questions as to what vou wanted the file for—
o s 4 ||.';._',ﬂ| requirciment, but as an informal
Wiy ot prutleng vin and vour request I Con
text. The cost of locating, reading, and copy-
g court files acted as a reasonable brake on
the public right of access to court reconds and
therebv supported legitimate interests in pri-
vacy.

The Supremie Court gave a name to this
mechanism for protecting privacy intcrests in
public documents—"practical obscurity” In
LIS Dhepe. of Justice v Reporters Committee for
Freedom of Press, 489 LLS, 749 (19849), the
Court restated the presumption of publiz access
to court records, but made & distinetion be-
tween information found in publicly available
criminal case files,and a “rap sheet)” a compi-
latisn of diata about one person extracted from
a number of files over time
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Preliminary Recommendations of the Min-
nesota Supreme Court Advisory Committee
on Rules of Public Access to Records of the
Judicial Branch, Exhibit A, preposed Rule 8.
hitp://www.courts.state.mn.us/cio/public_notices/
2004_01_21-Access_Rule_Prelirr_Report.pdf.

So long as electronic case management is
restricted to the internal operations of the court,
the clerk’s office staff or the computer techni-
cians can implement measures that preserve
“practical obscurity” They can restrict access
to the computer systems to members of the bar
through a dial-up communications system
instead of the Internet. They can restrict view-
ing to designated terminals in the clerk’s office
or other public places. They can condition access
on registration or payment of an access fee.
They can simply provide inadequate indexing
or make it difficult to access more than one
case or one document at a time. But in the
federal courts, and many state courts, the strong
presumption in favor of public access to court
records has led to an acceptance of remote
access to electronic court records. With the
implementation of the mandates of the E-
Government Act of 2002, Pub. L. No. 107-347,
any artificial restrictions will fall away between
now and April 16,2007, when all federal courts
must make electronic files accessible to the
public. Many state court systems are operating
under similar mandates or are planning con-
version to Internet-accessible court records
for business and budgetary reasons.



