"Thomas Y Allman" <allmant@basf- To: peter_mccabe@ao.uscourts.gov
corp.com> cc: marcusr@uchastings.edu, Lee_rosenthal@txs.uscourts.gov, "Thomas Y
09/29/2003 02:42 PM Allman" <allmant@basf-corp.com>
Subject: Comments on Memorandum to Advisory Committee Regarding Proposed
Rule Changes

Dear M. McCabe:

| have had the opportunity to review the Menorandum dated Septenber 15,
2003 that Rick Marcus circulated to the Advisory Conmittee on Cvil Rules
after the D scovery Subconmittee neeting of Septenber 5, 2003. | believe
that the Subconmittee has made an excellent start on the difficult topic of
el ectronic discovery, but | do have sone coments which | hope will be
constructive. While ny perspective is as the General Counsel of a

mul tinational conpany with a |large and conti nuously evolving litigation
case load, | believe that ny comments reflect the views of many of ny

fell ow General Counsel

1. Need For Separate Definitions. I am not sure that a separate
definition of the "scope" of electronic information is useful. The only
point that it makes is that electronic infornmation can perneate and appear
in all sorts of unexpected pl aces. This type of concern is not new. The
Rul e 34 "docunent"” concept has worked quite well even though, for examnple,
Xer ox machi nes were unknown in 1938. I f soneone wants to push the

envel ope to get copies of the informati on on FEDEX delivery pads, that
person can ask for the information and the di scovery procedures (including
obj ections based on "accessibility") will be used to resolve the issue.
woul d suggest a sinple amendnent to Rule 34 and the use of the phrase
"information nmaintained in electronic fornm' wherever specificity is needed.

2. Metadata and Enbedded Dat a. Simlarly, | would not provide specia
rules for the production of netadata and enbedded data in the Rules.
woul d leave it to an individual party to decide if they wish to seek it,
and, if production is objected to, let the parties agree upon or argue
about the relative needs and nerits of the request in the context of that
case.

3. Form of Production. | suggest that a party should request a
particul ar format of production and put the burden on the producing party
to object to the formselected and to explain why. Thus, Rule 34(D)(ii)
could say that unless a court orders otherw se, the party producing
information maintained in an electronic formmay produce it in the sane
formin which it is stored or in any other reasonably useable form

4. Option to Produce Electronically Stored Information. | see no need

for a separate provision in Rule 33 on this topic and would sinply anmend
Rule 33 to make it clear that the general provision applies to infornmation
mai ntai ned in el ectronic nedia. Under no circunmstances would | suggest
that the option to nake records avail able automatically requires turning
over software. For various reasons, including proprietary issues and the
broader issue of the scope of the Rules thensel ves, whether software should
be produced should be resolved as a question of whether the producing party
really has or has not made the infornation avail abl e. If a series of

i nconpr ehensi bl e data groupi ngs are turned over w thout explanation or

assi stance, there has been no conpliance with the option.



5. Rule 26 Amendnents Targeted at Information Maintained in Electronic
Form

(a) Scope [Rule 26 (h)(1)]. As noted above, no separate definition is
really necessary provided that docunents are defined to include information
mai ntained in electronic form

(b) Accessibility Standard [Rule 26 (h)(2)].

The Proposal is, in my view, correct in making the focus of the duty to
produce the degree to which the information is "accessible," provided that
t he concept of physical or technical accessibility is judged within the
context of the business in which the producing party operates.

Thus, | woul d suggest refornulation of Rule 26(h)(2), which is currently
phrased in the negative, to nmake that affirmative point. A positive
formul ati on mght be that: “I'n responding to discovery requests for

information in electronic form a responding party shall produce responsive
information within the scope of Rule 26(b) which is reasonably accessible
in the ordinary course of business." If the responding party did not
agree that information sought was accessi ble as defined, it would ojbect
Then, the final sentence of Rule 26(h)(2) could state that if, after

obj ection, inaccessibility is found, the Court would have the option to
(1) sustain the objection and order that no further discovery be had, or
(2) if it orders further discovery, include cost-shifting to mitigate the
bur den. However, limting the costs shifted to those incurred to
"obtain" the information is far too narrow. The anecdotal evidence to
date indicates that the associated costs are not nerely hardware costs but
al so include review costs. Accordingly, | would also recomend addition
of a phrase along the lines of "For these purposes, in the assessnent of
burden and expense or in any cost shifting analysis, the Court shal
consider all costs necessary for the production and content review
undertaken fromthe perspective of the producing party." This type of
gui dance woul d be hel pful to achi eve the objective of providing certainty
to the Courts and the parties.

I understand from R ck's Menorandum that the Subconmittee does not believe
that it is necessary to restore and search backup nmedia wi thout a Court

or der. Wiile | agree that the contents of electronic backups used solely
and in good faith for disaster recovery are not "reasonably accessible in
the ordi nary course of business,” | think that could be better handl ed by
a Comment . There are really two probl ens here. First, froma

t echnol ogy standpoint, the problemw th accessi ng backups relates to the

costs and difficulties of restoring themto a searchable format and then
undertaking a review A second problem however, is that the Rules
shoul d not require suspension of routine conputer systems nerely because
litigation exists. That policy issue (as Rick suggests) is best treated in
a separate provision, such as (h)(3), discussed bel ow.

(c) Preservation Obligations [Rule26 (h)(3) and Alternative Rule 34.1]

| have reservations about providing a general preservation standard in the
Rul es, as opposed to allowing the natter to continue to devel op on a case
by case basi s. I am not aware of any other part of the Rules that
requires a producing party to affirmatively act outside the litigation

cont ext . I amnot sure that this is within the scope of the Rul e-naking
power . Moreover, there is no |ogical reason why a preservation standard
should be limted to information maintained in electronic form

Accordingly, if the topic is going to be dealt with at all, a new Rule
(such as the Proposed 34.1) is preferable. And i f that approach is taken



the requirenents should be oriented to a process rather than a bl anket

i njunction. Thus, "all parties must undertake reasonable efforts to
preserve readily accessible docunents and tangi bl e things which may be
reasonably anticipated to be relevant to the clainms or defenses involved in
the litigation." A far preferabl e approach, however, would be to
concentrate on the point that the Rules are not intended to require an

aut onmati ¢ suspension of conputer operations - but to | eave roomfor

i ndi vi dual i zed court-ordered suspension in a specific case upon show ng of
substanti al need. However, the requirenment that this adnonition is
"condi ti oned" on the preservation of a "single day's full set of such
backup data" is quite objectionable. In amultiple litigation context
with new cases filed every day, this requirement - whatever it refers to -
cones close to requiring creation of backups.

Again, | extend ny congratulations to the Subcomittee for undertaking this
difficult drafting process and | hope ny coments are hel pful.



