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DEAN TREANOCR My nane is Bill Treanor. |1'mthe
Dean of Fordham Law School. 1It’s ny pleasure to wel cone you
to the Gvil Rules E-Discovery Conference.

As sonme of you may know, we at Fordham are getting
ready to cel ebrate our centennial, and so | have been doing
sone reading into our history, and in particular the way the
School got started.

Qur first Dean, Paul Fuller, had a remarkable life
story. He was orphaned at the age of three, grew up
honel ess on the streets of New York City, but despite the
hardship and tragedy of his early years, becane one of the
great international |awers of his generation, a senior
partner at Coudert, represented President Wlson in his
negoti ations with Zapata, and he devel oped a profound and
passi onate commtnent to the principle that well-constructed

| egal rules are the foundation of a just society.
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It is because of that commtnent that this Law
School is here, and for a hundred years we have honored that
commtnent. W carry it forth in many ways. One of the
nost i nportant ways is through the progranms that are run
under the auspices of our Philip Reed Chair, which was
established in the name of civil justice reform | would
li ke to acknowl edge Professor Capra, whom!| will turn
matters over to in a nonent, who is our Reed Chair hol der

It is through the Reed Chair that we have invited
j udges and ot her experts fromacross the country to anal yze
the problens arising fromelectronic discovery and to
expl ore whether a rul es-based solution is required. W are
al so pleased that these proceedings will be published in the
For dham Law Revi ew.

So I wish you well as you consider these inportant
di scovery issues.

Now | would like to introduce Professor Capra.
Prof essor Capra, who has taught at Fordham since 1981, is
one of the nation’ s |eading evidence scholars. He is the
Reporter on the Judicial Conference Advisory Conmttee on
t he Federal Rules of Evidence and on the Judicial Conference
Commttee on Electronic Case Filing Rules. He is our Reed

Chair holder. It is ny pleasure to introduce Professor
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Capr a.

PROFESSOR CAPRA: | will not take up nmuch tine.
This is such an august group that there is not nuch for ne
to say, other than thanks. | wanted to thank Judge
Rosent hal for doing such a trenendous job, Judge Levi whose
idea it was to hold this conference, R ck Marcus who put a
|l ot of this stuff together, and Professor Myles Lynk who put
all the agenda together and everything. It is a great job.
| really didn't do very nuch other than to have the gracious
assi stance of Dean Treanor in providing the facilities.

Hel en Herman, thank you very nmuch for doing all the
groundwork for this.

That’s all. | hope you all have a good tine here,
and if there is anything you need you should cone and speak
to ne. Thanks.

JUDGE ROSENTHAL: Good norning. | am Lee
Rosenthal. | amthe Chair of the Gvil Rules Commttee. |
am your hostess for today. | amvery pleased that all of
you are here. | want to thank in particul ar Dean Treanor
and Dan Capra, who has been with his Chair just wonderful in
their support of this conference, which nmade it al
possi bl e.

The purpose of these proceedings is to educate the
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Comm ttee nenbers who are here, who are engaged in trying to
determ ne whether electronic discovery requires an

adj ustnent to the Discovery Rules or whether those Rul es can
acconmodat e t hese new nedi a and new neans of exchangi ng
information. W don’t know. W don’t know how well the

Rul es are doing, we don’'t know how well the Rules will be
able to continue to do, and we don’t know if the problens
that are present can be adjusted or addressed by changi ng
the Rules. W very nuch hope that all of the experts that
we have brought here can help us better understand those
questi ons.

This conference as it is set up, and as | | ook
around the room at the people who have very kindly attended,
is an imedi ate source of frustration because we have such
resources here that we cannot possibly mne themin the
l[imted time we have avail able. So, above all, this
conference is an invitation to each of you to continue to be
engaged with us as we continue to exam ne these probl ens,
whi ch we suspect cannot be solved in a day and a hal f.

Wth that brief introduction, I want to turn the
proceedi ngs over to the Chair of the Conference, the Chair
of the Subcomm ttee on Discovery for the Gvil Rules

Comm ttee, Professor Myles Lynk, who with Professor Rick
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Mar cus has done the bulk of the work in putting the agenda
materials together and in gathering all of the information
that we needed to even begin this. Mles?

PROF. LYNK: Thank you, Judge Rosent hal

Wil e Professor Marcus and | were delighted to
wor k together to put together much of the materials for this
conference, credit nmust also be given to Judge Rosent ha
whose careful hand both as an editor and an organi zer and a
final arbiter really made nuch of this conference possible.

Just before D Day, | have often heard the story
t hat then-CGeneral Ei senhower went to visit the troopers from
the 101°" Airborne Division. He stopped before a young
trooper and he said, “Young man, do you like junping out of
ai rpl anes?” The trooper |ooked at the Supreme Allied
Commander and he said, “No, sir, | don’t, but I |ike being
around people who do.” Well, | do not know enough about
el ectronic discovery, but | amgoing to enjoy being around
peopl e who do.

Thi s program over the next two days consists of
ei ght panels. Each panel will be noderated either by a
Reporter for the Advisory Conmttee or a nenber of the
Advi sory Commttee’ s Subconmmttee on Discovery. Each panel

wi || discuss one of the inportant issues we have identified
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in the area of electronic discovery as possibly appropriate
for rule changes. At the conclusion of the panel
presentations, we will open the floor for discussion and we
very nmuch | ook forward to a full discussion and
participation fromthe audience. |In fact, we hope that
there will be a colloquy and interchange between the
panel i sts and those of you who are attending this Conference
over the next two days.

The last two panels will ook at whether rule
change is appropriate; and then, if rule change is
appropriate, how such rul e change shoul d take pl ace.

One of the interesting issues the Conmttee has to
address is that the rul e-nmaking process itself is tine-
consunmi ng, and so any rule that began to take shape by the
end of this year would still be many years aborni ng before
it was finally adopted. One of the issues we need to
consider is that fact, that rule-making is a tinme-consum ng
process, how will that affect the rules that should be
adopt ed.

Anot her issue the Comm ttee faces whenever it
| ooks at rule-making is whether or not the rule it adopts
codifies existing best practices or whether it should adopt

rules to define best practices beyond what is existing in
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case law. That is sort of an interesting tension in the
rul e-maki ng process and we hope to explore that tension
today and tonorrow as well.

What that introduction, | would like to turn it
over to Professor Richard Marcus, the distinguished Reporter
for the D scovery Subconmttee of the Advisory Commttee on
Cvil Rules. Professor Marcus.

PROF. MARCUS: Let ne echo the thanks that the
ot hers have given to all of you who have given your tine to
be with us today. This is how we |learn, particularly we in
the academ c biz, about what is really going on and what
really matters, instead of the kinds of things that we
soneti mes becone preoccupied tal king about.

To tal k about this, it occurred to ne as | was

considering what to say to you today, is sort of |ike
sonething O it remnded ne of atitle of a very prom nent

book about changes in Anmerica that came out in 1930 [sic],
called Only Yesterday, which sone of you may recall was by a
man nanmed Frederick Lew s AIIen,Dvwnch chronicled the
changes that happened in this country for a variety of
reasons during the 1920s. He found this made his career.

He continued witing books |like that, and he wote another
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book in 1950 [sic], called The Big Change,E]describing
changes in this country during the first half of the 20
century.

Well, it seens to nme “only yesterday” is a thene
t hat goes through ny m nd concerning the inportance and
pervasi ve influence perhaps of what we are here to discuss.

Only yesterday, we didn’t worry about, or even
know about, these things. Indeed, if you | ook through the
conpil ation of cases at the back of your materials, you wll
see a 1997 decision involving Prudential, In re Prudenti al
| nsur ance Litigation,E]where it was a failure-to-preserve-
records probl em because the conpany foolishly thought it was
sufficient to send out an enmail nessage to its thousands of
agents across the country telling themto preserve records.
That did not work because only 40 percent or so of them even
had email and nost of those did not know how to use it.
Only yesterday, things were different.

As rul e-makers, those who are charged with
changi ng, adapting, inproving the rules, one probably should
be taking the long view So whether what happened only

since yesterday should be put into rules today is perhaps at

! FREDERICK LEWISALLEN, ONLY YESTERDAY:: AN INFORMAL HISTORY OF THE 19208 (Harper &
Brothers, 1931).
2 FREDERICK LEWISALLEN, THE BIG CHANGE (1952).
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the heart of what we are tal king about.

So what | want to tal k about is the background
mainly for that and then give you sone observations about
how we got to this point and what thoughts occur to nme in a
ki nd of spongy way ought to be in our mnds as we go
forward

It seens to ne using the “Big Change” as a thene,
there are at | east three big changes that formthe backdrop

for our discussion today.
« The first landed in the Anerican litigation

schene in 1938 with the adoption of broad discovery in the
Federal Rules of Cvil Procedure. The last tinme this
Comm ttee held a discovery conference, Steve Subrin got up
and told us about what a revolution that was. It was a
remar kabl e change in the way in which litigation was

handl ed, nmaking this country unique in the world. |ndeed,
Steve Subrin has recently witten an article on the sane
subj ect concerning our role or promnence in the world on
this topic, entitled “Are W Nuts?" B so Bi g Change Number
One is what happened before | believe any of us started

bei ng | awyers.

% Inre Prudential Insurance Co. of Am. Sales Practice Litig., 169 F.R.D. 598 (D.N.J. 1997).
4 Stephen N. Subrin, Discovery in Global Perspective: Are We Nuts?, 52 DEPAUL L. REV. 299
(2002).
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« Big Change Nunber Two has to do with technol ogy.

I f you think back to when Bi g Change Nunber One happened,
technol ogy was quite different, indeed not only in terns of
the things that we deal with in today’s and tonorrow s

sessions, things like email, Blackberries, the Internet,
even cell phones [0 none of that existed only yesterday [

back when these Rules were witten, there were not any
| apt ops, word processing did not exist, they did not even
have el ectric typewiters, and they used carbon paper to
make copi es because there were not any photocopy machi nes.
All of those devel opnents had an inpact on litigation and
di scovery.

What they did not do in terns of Big Change Nunber
One is have nuch of an inpact on the Rules. Indeed, there
does not seemto be a particular |ink between those changes
and devel opnents in the Rules.

Perhaps there is. Certainly it is not because Big
Change Nunber One, the revolution in discovery, produced no
concerns, controversy, or uneasiness. To the contrary,
beginning in the 1970s, there was quite a | ot of concern
about the pervasive nature of possibly intrusive discovery.
One began hearing frequently assertions that discovery costs

too nuch, produces too little; that sonme parties seeking
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di scovery asked for far too nuch, they asked for everything.
There were counter-assertions that those responding to

di scovery hid the ball, engaged in “dunp truck” tactics. An
overall criticismof the Rules was that there was no
principle of restraint in the Rules; they sinply invited as

much as anyone wanted of discovery.
« Which brings us around really to Big Change

Nunmber Three, the rul e-nmakers’ response to these other
devel opnments. Big Change Nunber Three started in the 1970s

and went on for twenty-five years. It was in a sense a

cycle perhaps g it’s hard to nmake predictions of this

nature [ a cycle that was conpleted with the Arendnents

that went into effect three years ago in Decenber of 2000.
It made a |l ot of changes. | will just nention sone of them
that seemto ne pertinent to what we are tal ki ng about
t oday.

It inposed nunerical limtations on certain
di scovery devices; nost recently, also atinme [imtation on
depositions. It put a noratoriumon formal discovery until
the parties get together and discuss how t hey shoul d handl e
di scovery. It said that the court should order a tine limt
for the conpletion of discovery in al nost every case. It
addressed issues of m sbehavior during depositions, in
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wi t hhol ding of allegedly privileged materials, instructions
to witnesses not to answer in depositions. It put in place,
and eventually in the National Rules wi thout opt-out left in
pl ace, an initial disclosure provision that should advance
di scovery and advance proceedi ngs in a nunber of places.

And nost inportantly perhaps, it added what is now
in Rule 26(b)(2), what are called the proportionality
provisions. In 1983, as that provision was first com ng
online, Arthur MIler stood before various groups and said
that represented a 180-degree change in direction about
di scovery. \Wether that 180-degree change in Rule direction
resulted in a shift in the direction of the discovery ship
is a question that one can debate, but certainly it seens
that those provisions are receiving nore attention, and in
particular in relation to electronic discovery, than before.

So those are the big changes, the fifty-year-type
changes that one mght |ook at. The broad sweep of

di scovery expansion as a rule-making matter was foll owed by
an era of discovery constraint [J not abandonnent, | ust

constraint.
Well, in 1996 the | ast episode of that discovery-
constraint undertaking led to the Di scovery Project that the

Advi sory Conmm ttee began in that year. The way to try to do
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that was |ike what we are doing here today: “W need to
talk to | awyers and find out what is going on.”

Frankly, for nyself, | would say | had sone
expect ati ons about what we woul d hear and heard many of
those things. But there is one thing we heard about
repeatedly that was not something that we were expecting to
hear about, at |east speaking for nyself that | was
expecting to hear about, and that is what we are here to
di scuss today.

Beginning in 1997, and frequently, |awers would
tell us, “This is the problem you are talking about
yesterday’' s problem Today this is our biggest problem
dealing with these issues.”

One reaction to what we were hearing was, “Haven’'t
we just been dealing with that for twenty years? You say
that there is an awful lot of material and people are asking
for too nuch. You say that it costs too nuch to find al
this material and it is not worth it. Very little of the
material is actually useful or used in the case.” Those are
the kinds of things that were grounds for objection to
di scovery for years and years.”

So one reaction one m ght have had, only

yest erday, was, “This is not new ground; this is just new
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technol ogy. The Rul es have not been changed particularly to
deal with new technology.” So the question is whether they
shoul d be.

Somet hi ng that caught ny eye in the | ast advance
sheets for the Federal Rules Decisions seens to nme worth
quoting at this point. A thoughtful judge dealing nowin
the present with an electronic discovery problem carefully
examning it, said as follows: *“It can be argued with sone
force that the Rule 26(b)(2) balancing factors are all that
is needed to allow a court to reach a fair result when
considering the scope of discovery of electronic records,”
and went on to say, “The options available are |imted only
by the court’s own inmagination.”

So that is a backdrop for what has been going on
as a nore careful matter in the last three or four years.

Begi nning in 2000, the Di scovery Subconmttee
| aunched a careful exam nation of the issues we are here to
di scuss today. In the year 2000, we had too many
conferences involving many of the people who are here today
who assisted us then in evaluating these issues.

One bottomline reaction that cane away fromt hat
activity was that there was anything but a pervasive and

unani nous view that “sonething should be done now and here
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is exactly what it is,” on either one of those points [

“sonet hi ng shoul d be done now in terns of rule changes,” it
was not clear; and to the extent people felt something
shoul d be done, it was not clear what that sonething should
be.

Wth the passage of that tinme, and subject always
to what we |learn today and what we | earn hereafter, it does
seem that nmaybe there is sonething special about this form
of information, this formof discovery. Only yesterday it
doesn’t perhaps seemthat way, but today and tonorrow it
will seemthat way. Let nme offer sonme reasons for thinking
so.

First, the volune is astounding. Maybe with
el ectroni c eval uati on and search techni ques that doesn’t
matter that much, but it dwarfs what we have seen before,
even though the nunbers we saw before were | arge nunbers.

There are things, there are creatures, that did
not exist before and do not quite fit our expectations or
descriptions. At |east sone databases, dynam c dat abases,
desi gned to be mani pul at ed, designed to provide information
on request, are not exactly docunents. They do not | ook
like they are exactly suited to treatnment under Rule 34 for

docunents or Rule 33 for interrogatories. They are a
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speci al new creature.
Retention and spoliation may feel and | ook
different and be different in this new world.

| nadvertent destruction takes on new nmeani ng when

pushing the “on” button on a conputer may cause material s
that were avail able, accessible, findable, usable before to
cease to exist.

Aut omati c renoval of excessive, useless, old
materials nmay seem a reasoned response and one that nachines
can inplement without fail where document retention policies
regardi ng hard-copy materials often exi sted on paper but not
i n operation.

So gradually, those are just sone illustrations of
things that may well be distinctive and warrant attention

here. Gadually, it becane apparent that one should be nore

serious. So recently there has been an effort to try to put

in wrds what mght be in Rules, and those thoughts [ they

are thoughts [J are included in your material as they have

devel oped in the mnds of the Commttee while it | ooks at
t hese questi ons.

| want to nove into the |ast set of observations |
have, hoping to | eave our panelists plenty of tine on the

first panel to talk about what they canme here to di scuss and
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to give you plenty of tinme to ask questions or raise
addi tional points that occur to you. Let nme nake sone
observations that one m ght have in m nd while |ooking at
t hese topics today, tonorrow, and afterwards.

First, this is not going to go away. Conputers
are here to stay for the long term They are as a central

feature of our lives going to be a central feature of our

litigation. Just think in Manhattan of recent fanous trials

00 Frank Quattrone, enmail nmessages used as critical

evi dence; Martha Stewart, email nessages being in dispute in
evi dence.

W are reqgularly told that 90-sone-odd percent of
busi ness informati on or human information or some kinds of

information exist only in electronic and not in hard-copy
forms. Well, if that is correct [ although |I have al ways
wonder ed what their counting nethod was to cone up with that
nunber [ if that is correct, then it would be remarkabl e

for discovery sonehow to overl ook this nmountain while
focusing on the smdgeon that is in traditional hard-copy
form So it is here to stay.

Let nme offer some ot her observations.

| spoke of what | called, |I believe, Big Change
Nunber Three, changes in the Rules to respond to criticisns
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of discovery, and | think it is worthwhile to keep in m nd
that not everyone seenmngly was entirely satisfied with the
extent or nature of Big Change Nunber Three. So | would
call this first observation the “unfinished business”
observati on.

Sone of the criticisnse and concerns that have been
rai sed sort of look like the same thing again g “Well, we

didn't get there on nmaking the responding party inmune to
the cost of discovery before, and we ought to be trying to
get there, and maybe el ectronic discovery is a vehicle for
getting there.”

You can nake sone very interesting argunents,
persuasive in many ways in other parts of the world,
shocki ng perhaps in many ways to litigants from ot her parts
of the world who encounter our discovery, that, “Gee, anyone
who wants to put soneone to effort to respond to discovery
ought to have to reinburse that person for the effort
involved.” That is not our starting point in this country.
It is a possibility, but as a background matter | think it
is inmportant to keep in mnd that the retreat fromthe
br oadest version of discovery was not an overall retreat
fromthe decision of 1938.

Second observation: In sonme ways, perhaps newness
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is the problem unfamliarity is the problem and that is
not necessarily, as | will reiterate, sonething that Rule
changes can cure. After all, as | said, there are |ots of
t echnol ogi cal changes that happened and the Rul es were not
changed to take account of those.

And, understandably, we have heard repeatedly that
| awers say, “W don’t know what to tell our clients. Wat
exactly will judges do? What exactly do the clients have to
do?” Well, a couple of reactions to that.

One, the new and unfam liar and inportant,
probably inevitably, has sone aspects of that kind of
uncertainty associated with it.

Two, related to that, if you |l ook at Rules Iike
the Gvil Rules, I think it may be clear that often they
focus on standards of reasonableness, and it is not clear
that those sorts of Rules can provide the kind of certainty
that would be a good thing if it could be provided but maybe
will conme only with experience.

A third, related observation is that a ot of the

things that seemto be very inportant concerns are not

related to court rules, the Federal Rules of Ci vil Procedure

0 for exanple, what | mght call the “loose |ips sink

shi ps” phenonenon: people put things into email nessages
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that we certainly wish they had not. Fortune magazi ne
recently had a story, for exanple, that said that email is
“the corporate equival ent of DNA evidence, a |egal
al batross.” The Economi st a couple of years ago in
comenting on sone Wall Street activities said, “To put in a
near-indestructible email the sorts of comments you m ght
give vent to around the water cooler is to invite trouble.”
And so Fortune described sonme conpanies that were trying to
school their enployees in wise use of email. That is not a
Rul es problem It may be a real problem but it is not a
Rul es probl em

Second, again just a sense | get, that perhaps
wll not be reflected or agreed to by our first panel, and
that is the orientation of lawers and I T people is
different. Now, that does not nean either is wong, but if
the reality is that I T people are the world s greatest
packrats and they keep everything and are proud of it, then
a different reality is that lawers may find that a
challenge to deal with. That is a background for rule-
maki ng and di scovery deci sions, but just a background.

Third observation: another problemthat seenms to
exi st fromreported cases, sone of them described in the

mat erials we gave to you, maybe many of themfamliar from
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experience to sone of you, is a conmunications problem
What do you do if you are the outside |lawer and you are
supposed to tell the court what is available, what has been
di scarded, what can be done in discovery? You go and talk
to the client, and the client says, “Here’s what we can do
and here’s what we can’t do.”

There are a nunmber of cases in which the “client”
i s sonebody who does not really know but tells the | awyer
what can and cannot be done, and the |awer turns around and
says, “Judge, here’s the situation.” Later on, during the
deposition of the IT person, it turns out that the stuff
that we told the judge was not available actually was and it
isn't anynore. That is one of the tines trouble begins to
brew.

VWhat is the solution? Well, | would think on one
| evel the solution is |awers [J and hopefully clients

have to | earn about the problem and how to solve it.
Perhaps there are rul e-nmaking solutions. One can find in
the District of New Jersey’s local rule, and | believe in
the one fromWomning, that are in the materials rul e-maki ng
reactions to that: “You nust talk to your client and find
out about these things before you establish a discovery

pl an.”
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Next, a couple of observations on preservation, a
big topic, less clearly so in the past.

On the one hand, preservation does not nean
production. The fact that sonmething is potentially
avai | abl e does not necessarily nean that it has to be
obtai ned by noving nountains. But the flip side is if it is
not available, then the decision that it would be worth
obtaining it cannot be nade at the tinme it should be nmade.
That is one observation about preservation.

A flip-side observation is preservation above al
woul d be a crippling thing to pursue. |[If you cannot turn on
your conputers because you m ght change sonething, then how
is the world going to nove forward?

Two nore observations and then | will wind up so
that we can turn to our panelists.

One is that judges are actually very smart people.
This is not just currying favor; this is ny mature vi ew.

And | amnot going to necessarily say that is true also of
| aw professors. They are practical, they understand

generally what is going on, and often they understand what
they do not understand. They have been | earning, they are
still learning, and they are telling others what they have

|l earned. That is what the case |law collection that is
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described at the back of your materials shows.

So a question in the background is: have they
been getting it wong? Do we have reason to think that
there are too few of them who have gotten far enough al ong
the learning curve? Can we teach them through Rul es what
perhaps they do not really need Rules to know and to do? So
is it wong? |s the case | aw sonething we shoul d change?

Is it insufficient because not everyone has gotten the word?

That gets ne around to sonething | believe Myles
mentioned earlier, and that is changing Rules is hard. Sone
people think it happens too often. Practicing |awers do
not like it for good reason. It nmay seema trap for the
unwary. In my judgnent, it is not true, as one of our
panelists said in a recent article in Litigation nagazine,
that the Federal Rules of Cvil Procedure are anmended as
often as the tel ephone book, but that was the opening |line
in an article in the nost recent issue of Litigation
magazi ne.

It is a cautious, tinme-consumng, difficult,
chal l enging process. It is by nature all of those things.
And just to enphasize what Myles said, if we got the clarion
call fromthis group here and fromthe larger world and we

coul d see what the goal was inmmediately, and i mmedi ately
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begin to pursue it starting next Monday, then the soonest
Rul e changes dealing with these things could be in effect
woul d be Decenber 1, 2006, basically three nore years from
now, by which tine sonebody m ght be saying, “Only yesterday
when we net in Fordham we thought this was the problem but
now we see that there is this other problem or that this
solution will not be satisfactory.”

So | guess to wap up what | amgoing to say and
open the first panel with ny introductions, the question
m ght be phrased in ternms of The Big Change. Do we need big
changes to deal with what we are here to discuss? Can we
figure out what those changes m ght be and be confident that
they will produce the results that we want and not produce
results that we deplore but discover only after the fact?

Surely this is a highly inportant issue. The
Federal Judicial Center has been keeping track of CLE-type
sessions on this subject and finds that they occur, and have
for two or three years now occurred, at the rate or two or
three per week, week in and week out, year-round. So surely
there seens to be a groundswell of concern.

Whet her that is a groundswell for making Rule
changes is a different question. |[If one wants to know

whether it is, at |east sonebody as technically chall enged
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as nme has to find out from sonmebody who knows a | ot nore
about these things. So our starting point J and | am

shifting gears now J is to talk to sonme people who know a

| ot, probably nore than nost of the rest of you do, about

t hese subjects.
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PANEL ONE:

TECHNICAL ASPECTS OF DOCUMENT PRODUCTION AND E-DISCOVERY

Moderator
Professor Richard L. Marcus
University of California, Hastings College of Law
Civil Rules Committee
Pandlists
Joan E. Feldman
Computer Forensics, Inc.

GeorgeJ. Socha, Jr., Esq.
Socha Consulting, LLC

Kenneth J. Withers, Esq.
Federal Judicial Center

PROF. MARCUS: Panel One deals with technica
aspects of e-discovery. | amagoing to introduce our heavy-
hitter panel on this subject. W have three who are with us
today. They have asked that you hold your questions until
they are all done. W were going to have an illustration of
technical difficulties, but they were renoved supposedly,
maybe as a transitory neasure, but this magical itemin
front of nme is supposed to assist themin making their
presentations. | amgoing to introduce each of them and
mention that my role here is as traffic cop, to inpose tine
limts on each of themso there is time for you folks to ask
guestions or make comments.

First up will be Ken Wthers, who is now with the
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Federal Judicial Center, where he has been since 1999. He
went to Northwestern Law School, spent about ten years in
private practice in Boston, and then worked for the Soci al
Law Library in Boston before joining the FJC. So far as |
am able to determne fromthe résunés that | have, he is the
only panelist on this panel who has received the Lord LI oyd
of Kilgerran Award, which had to do with his graduate
studies, | believe, in arelated field in Geat Britain.

H's topic is going to be, as | understand it, essenti al
practical differences between el ectronic discovery and

tradi tional hard-copy discovery.

Then we turn to Joan Feldman 0 and | shoul d have

said this of Ken; it is even nore true of Joan [ who many

of you | suspect have heard before. Both of themregularly
speak on these topics. She is the Founder of Conputer
Forensics, Inc. She has a background in records managenent
and a background in litigation services, beginning, as |
recall, as a paralegal. She nust be one of the nost sought-
after speakers on this subject. Her résumé lists nore than
seventy such presentations over the |ast three years, so
that’s two or three per nonth. Her topic will be current
practices in e-discovery, what is actually going on.

And then finally, to try to stare hopefully into
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the future, George Socha will talk about what the future
presently seens to hold. GCeorge is a graduate of Cornel
Law School, spent fifteen years in practice in M nneapolis,
i ncreasi ngly addressing i ssues of electronic discovery in

| arge-ticket litigation. Last year he started his own
consulting firmon that topic. He is also a frequent
contributor to events on electronic discovery. He wll be
our final speaker.

After those speakers are done, we wll hopefully

have substantial time g | think | amcomng in ahead of

time O for you folks to ask questions, and of course during

the rest of the conference and after it is over, further
suggestions/reactions are wel cone.

| have conpleted ny welcone to you. | would
therefore thank you for your attention and turn the fl oor
over to Ken Wthers. Ken.

MR, WTHERS: Not only did Professor Marcus cone
in ahead of tine, but he also said everything I wanted to
say, so we will save a lot of tine here.

My mission in the next ten mnutes or sois to
spell out the differences between conventional discovery of
paper docunents and the energing world of electronic

di scovery, discovery of information that is created, stored,
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or best mani pul ated and viewed usi ng conputers or conputer
medi a.

There are differences in degree and there are
differences in kind. But first, and probably the nost
i nportant, has already been alluded to by Professor Marcus,
and that is a difference in degree that dwarfs all other,
differences in degree and kind alike, and that is vol une,
t he sheer volune of information.

Prof essor Marcus alluded to statistics fromthe
Uni versity of California, his own school, which clained that
92 percent of all information being created in the world

today is created and stored in digital formon magnetic
media [J that is, on conputers and di sks and tapes. George

Socha at the end is going to go into a little nore detail on
what that statistic really neans. | sinply want to
denonstrate a few of the ways that this has occurred.

The fundanental difference between the way people
create and communi cate information on paper and on conputers
is that conputer data is not tied to any artifact, |like a
pi ece of paper or a clay tablet. Conputer data is digital,
it’s a sequence of zeroes and ones, positives and negatives,
ons and offs, a stream of energy. Wen it is transmtted,

there is no transm ssion of a physical object, like a piece
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of paper, but of energy, which takes patterns from one
medi um and pl aces them on another, |like a conputer hard
drive or a disk. No physical object is noved.

This replication results in the buildup of massive
vol unmes of data, nostly redundant but often containing
subt |l e changes nmade by the people or the automated systens
along the way. That is why one printed docunent that may
surface in conventional discovery, if it is for instance a
word processed docunent or the result of sone other
aut omat ed system nmay represent hundreds of copies or
versions to be found on conputers and on network servers and
on di sks and on tapes.

The fact that data can be sent to the next cubicle
or around the world, to one person or to a mllion people,
with the sanme click of a nouse creates a buil dup of data
entirely unlike anything that we have seen in human history.
But conputers have created whol e new categories of data that
do not have easy conparisons in the paper world.

The first one that | want to nention briefly is

net adata. Metadata is a made-up G eek word. Roughly

translated, it is information about information. It is
essential for the functioning of a conputer. It is
contai ned within each conmputer file. It tells the conputer
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such things as the file's creation date, the |ocation of
where it was created, how often it has been edited and on
what ot her conputers, the date and tine it was |ast viewed
or altered. Metadata is usually generated automatically,
al though it can be designed and mani pul at ed by hunmans.

[Slide] It is not difficult to view. This is an
exanpl e of a word processing docunent in Mcrosoft Wrd and
what is called the “properties” w ndow, which tells sone of
the netadata that is avail able.

[SIide] But conputer files thenselves nmay contain
data which was never printed on paper, is never viewed on
the screen. This is an exanple of the sane word processing
docunent showi ng the editorial changes that were nade, what
we call enbedded edits.

When one | ooks at the data on a conputer hard
drive not through the lens of the operating system which
arranges it nuch |i ke physical docunents in a file cabinet,
but through the |l ens of conmputer forensic software, we see a
totally different world. W can see docunents that have
been supposedly deleted. References to that file, that
docunent, have been renoved fromthe visible operating
system but the data is still present and still intact on

the hard drive.
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[Slide] This is a quick exanple of a docunent,
call ed Ericaperlvocal resune. The indication using this
conputer forensic software is that it has been del eted.
However, the bottom half of the screen shows the docunent in
its raw formconplete with all of the formatti ng commands
that would normally make this | ook like a very pretty
résune.

Because of the al nbst magi cal nature of digital
data, that stream of energy, to be transmtted into any
medi um we have many nore places in which data relevant to
di scovery or an investigation can be found. And also
because of the magical ability of digital data to transform
itself in the process of attaching to these different nedia,
we have any nunber of formats in which the data can be
found, as though we have to conduct discovery sinmultaneously
in a nunber of countries and in a nunber of |anguages.

Wil e the volune of discovery increases on a macro
| evel with the nunber of places, the nunber of formats, and
t he sheer nunbers of docunments that need to be | ooked at, it
al so increases on a mcro |level as each electronic file
becones in essence a little database unto itself.

The typical word processing or email file or other

electronic file contains of course the visible data, the
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things that one can see if the file is printed out or is
shown on a screen. But below that there is another strata:
the netadata that we have seen, the formatti ng commands, the
formul as used to create the spreadsheets, the hidden and
enbedded edits that nmay be contained within that file.

And bel ow that there is yet another strata: the
bedrock on which that file rests, which is the hard drive or
the nediumitsel f, which may contain residual data from past
files; it may contain what one of our speakers here, Dan
Regard, in the past has called “digital packing peanuts,”
which is data that is used to fill out the sector on a hard
drive. These are the bedrock el ements underneath any
particular file.

If we are sinply | ooking at paper or the
el ectroni c equi val ents of paper, what we call PDF or TIFF
images, all we see is the visible file. |If we |ook at data
inits native format, in the way that it is kept in the
normal course of business and mani pul ated and used, then we
see the second strata, the netadata, the formatting, the

formulas, etc. |If we take the step of going to on-site

i nspection of the conputer nedia itself [J the conputers,
the disks, the tapes O or we take what the forensic
scientists call a bitstreaminmage or a bit-by-bit copy of
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the data, then we have the ability to | ook at the residual
dat a.

Each way we view the conputer file reveals a
different layer, and this may go to the question of
rel evance. At what stage does this becone irrelevant?

But docunents thensel ves as tangi ble objects are
actual ly di sappearing. Today nost commercial, governnental,
and even personal conmunications and information are not
reduced to i mutabl e physi cal objects, |ike paper. Wen we
conduct discovery, we are actually querying databases to
generate sel ected data which we then arrange and present in
a particular way. W are no |onger |ooking at existing
objects, like paper and file cabinets.

So the primary focus nust be on the rel evance of
t he questions being asked and the efficacy of the process
bei ng used to obtain the answers, not on the nature of the
physi cal docunents invol ved.

Wth that, | would like to turn it over to the
next speaker. Joan?

M5. FELDVMAN.  Thank you, Ken, for laying out sone
of the primary technical issues O | always |ike follow ng
Ken because he carries the heavy load 0 and Rick as well
for giving us that chronol ogy.
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As was pointed out, twenty-five years ago |
started out in the paper cut brigade review ng what was
considered to be huge volunes of material, courtesy of
anot her bi g technol ogi cal change, the photocopy machi ne.

W'l fast-forward to twelve years ago, when
began trying to explain to people that a deleted file could
be restored and that there were such things as enbedded data
and so on.

| believe that today we are in the mddle of the
next revolution in electronic discovery, and it concerns the
overwhel m ng volune of material that we are facing. There
has been a | ot of focus on this issue, and for good reason.

[Slide] | like to termit “the tsunam effect.”
| al so know t hat George when he follows ne today will be
tal king about the fact that this current problemis actually
only going to grow and continue to grow.

| would Iike to talk to you today about what
people are doing in the real world to deal with electronic
di scovery. To that end, again, | want to encourage you to
have the m ndset that there is an enornous anount of
material out there, that it is often difficult to identify
where the real value is going to be in going through that

material. That is not an idle subject because there is so
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much information out there and there is so little in a way
that actually turns out to be truly responsive.

There has been a big push in applying technol ogy
to solve this problem There have been sonme amazi ng
devel opnents in tools for sifting through the electronic
docunents, for acquiring it nore easily, for doing text
searchi ng and concept searching. Al of these are nost
hel pful because we are trying to deal with a tsunam.

| would just like to tell you that in many ways it
is like having a snorkel when you are out in the ocean, that
it is a good tool, but we are dealing with a huge vol une of
material and it is grow ng.

[Slide] Let nme put this in context for you in a
real -world exanple. W were recently called upon to be a
medi ator in a case involving a | arge Fortune 100 conpany.
The special nmagistrate was at a stalemate with both parti es.
At issue was a huge volune of material. A well-respected
large litigation support conpany, a well-respected |arge | aw
firm had assisted the Fortune 100 conpany in identifying
t he docunents to preserve and produce. They came up with a

total volune of 42,000 backup tapes [ that’s another issue

0 and they identified twenty hard drives. For the judges
sitting here today, | think that you mght be famliar with
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hearing this type of nunber brought before you.

VWhat was at issue? Plaintiffs dug their heels in
and insisted that 42,000 backup tapes be restored and
revi ewed. Defendant producing the docunents said, “It’s
expensive, it's a fishing expedition, it’s not going to
yi el d anything.”

Between the two of them they probably spent over
$75,000 just on notion practice, and the |ucky judge got to
hear the debates about what a tape was, what was on the hard
drives, enbedded data. At the end of the day, nothing
really had been produced, nothing really had been revi ened.

“Break the deadl ock,” that was our charge. As
expert w tnesses often do, we gently guided the court, and
al t hough our mandate was to actually see if it was really
worth the noney to | ook at 42,000 backup tapes, we suggested
sonething el se. W suggested that they begin focusing on
where the evidence mght actually be. “WlIl, we have 42,000
backup tapes and we have twenty hard drives. How nmuch is it
going to cost?”’

We gently suggested that they needed to focus on
where the evidence mght actually be. W applied sone
techni ques that the attorneys sitting here today are

famliar with. W questioned witnesses. W went fromthe
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poi nt of departure as to where the evidence that they were

| ooking for mght actually be stored, in whose hands; what
was the evidence [J it was a trade secret theft case; who

wor ked on the docunents that m ght actually have sonething
to do with that; who worked on the product at question.

In one and a half days of interviews with the
systens people and with sone of the key w tnesses who had
actually created sone of the docunents that we felt would be
at issue, we actually |ocated another server that had not
been discl osed that had been set up by the engineers, as
they often do. We like to refer to engineers as our “rogue”
fol ks because they often set up their own systens. They had

est abli shed their own system including their own email
server. It's |like Muwunt Everest [J you know, it’s there.

W | ocated this fact that there had been a server.
By the way, in the course of the discovery in a six-nonth
period, they had di sabl ed and nothball ed the server.
Actual ly they destroyed the server because they wanted to
use it for sone other application. They had not been
informed by the attorneys or didn't pay attention to it.
But, as engineers will often do, they were al so packrats and
they had created two backup tapes for that server. That is

actually where the evidence was. It had been previously
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uni denti fi ed.

What about the 42,000 backup tapes, the subject of

much fevered debate about cost and cost sharing? Wre they
i npenetrable? Ws it this nmonolithic dataset that was going
to cost at a conservative estimate $4-t0-$5 mllion?
Through questioning of the IT staff, we were able to find
the Rosetta Stone that hel ped us begin to prise apart that
nmonolithic dataset to identify particular tapes that m ght
actual ly contain evidence.

Through a cl oser | ook at sone of those tapes as we

began this process, we were able to narrow the 42,000 set to

thirty-seven tapes [J thirty-seven backup tapes, previously

undi scl osed data [J not as a result of sonme technol ogi cal

marvel or breakthrough in text-searching technol ogy.

Despite the fixation with blue screens as solutions for

el ectroni c discovery issues, | would just suggest to you
that a good background in technol ogy, an understandi ng of
how enterprises use their conputers, and the sane principles
that gui de experienced litigation attorneys and jurists in

t heir decision-making process, in terns of finding and
refining and | ooking for responsive information, is critical
her e.

There is a dynamic tension in ny field these days

Ver bati m Transceedi ngs, |nc. 800/ 783- 3770



40

because there is such an enphasis on the ability to process

massi ve anounts of data. That is fine. | amnot saying

that there O thirty-seven backup tapes was a | ot of data;

it was good to have those tools [J but the volune is

i ncreasing and we do not necessarily see a correspondi ng
interest in just understanding some of these basic
fundanent al s.

So that is one issue that we are dealing with and,
conversely, all of you are dealing wth.

[Slide] There are a few ways to begin chi pping

away at these issues.
« You nust start at the preservati on phase because

you are going to have to nmake sonme deci sions about what
needs to be preserved; and if you do not and you are
continuing to overwite tapes or reuse or format hard
drives, you are going to destroy critical information. So

you have to start there.
« You have to | earn how to distinguish what kind

of data you are looking for. Are you |ooking for Wrd
docunents? Are you |looking for email? Are you |ooking for
dat abase types? This question needs to be answered early

on.
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« Data elenments. Ken does a masterful job of

explaining things |ike netadata and enbedded data. These
are data el enents that you nay be concerned with. O you
may not; the parties may nake a decision that they are not,
they don’t care, they just want what is on the face of the
docunents or that conpilation. That’'s fine, but those

deci sions have to be nade.
« Conmon term nol ogy needs to be devel oped between

the parties. W suggest the adoption of a glossary of terns
and that they agree to it, so that you do not have this
shifting target as you nove through as to what is a

dat abase, what is a relational database, what is a file.

You need sone basic term nol ogy that you agree upon.
« And you al so have to nmake sone deci sions even at

the earliest stages as to how you are going to produce that
information. Mention was made of a TIFF i mage versus a
native file. There is a big distinction there. TIFF images
do not contain enbedded information; they do not contain the
original metadata. Wen you are producing those docunents
you need to have sone idea of what it is you are going to be
produci ng to each other and, unfortunately for everybody,

you have to nmake those decisions early on.
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[ Tapi ng mal function g short gap O need *hog

farnmt quote at end and begi nning of M. Socha’'s
presentation. ]

MR, SOCHA: Now is where [.]

Next is the question of nore data. The vol une of
data i s expanding rapidly.

[Slide] Hereis alittle bit nore detail fromthe
2003 study done by the University of California at Berkel ey.
That followed up on a 2001 study, | believe, where the
aut hors nmade at that tine what they considered to be
outrageous projections as to the growh in the vol une of
material there in electronic form |In the executive sunmary
to the 2003 report, the authors said: “W had no idea.

What we thought was outrageous didn’t even cone close to
what appears to have happened.”

And, inportantly for this discussion, is the row
on magnetic. Now, they are talking here about 4 mllion
terabytes of data. That is a volune that | think none of us
can even begin to conceive of. There is nothing Iike that
in paper out there. So we have got this enornmous vol une of
information that we potentially need to deal with. If we
keep trying to buy hog farnms instead of just ham sandw ches,

we are going to be in a lot of trouble.
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[Slide] There are also nore types of data and in

nore places than | think many people really recognize.

« O course we’'ve got email. There is a |lot of
di scussion about that. That is what captures people’s
attention. That's the easy picking, though; that’s the | ow
hanging fruit. Email is alnost |ike paper in many ways.
You can pull it up on the screen, nost people now are used
to dealing with it, and you can read what is right there.

o Instant nessages, though, it is predicted wll
be equal in volune to email within a couple of years,
per haps sooner. That is a nmuch nore difficult mediumto
deal with for electronic discovery purposes.

. Text nmessages, such as the ones sent back and
forth by cell phone users, are rapidly growing in use.

« Rel ational databases, while they have been
around for a while, have not for the nost part been the
subj ect of discovery requests. | think |awers have avoi ded
goi ng there because rel ational databases are sinply too
esoteric, too conplicated, too confusing for nost people who

have not had to deal with themin some other aspect. |If

were to bring up on the screen g and I will not do this to

you [ the plan for a relatively sinple relational database,
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what you woul d see would be |ots of boxes over the screen.
It’s like the anthropology class | had as a freshman in
coll ege. The professor put up boxes on different subjects
and then started drawing lines to each other. By the tine
he was done, there were about thirty boxes on the wall and
lines fromeverything to everything.

If you |l ook at that on the screen as a user woul d,
you will see sonething that is coherent and nakes sense,
provided they built the relational database property. |If
you try to go in wthout know ng what that database is and
w t hout the benefit of that user’s experience and expertise,
you might find yourself just wi th gobbl edygook. But that is
where a huge anount of data is stored these days.

« XM. datasets. The word processi ng docunent we
see today is nothing like what you think it is. It may | ook
i ke sonething that just gets printed out on a sheet of
paper. There is not just netadata there, though. It may be
broken up into all sorts of constituent parts that are not
even part of that file but el sewhere. So the information is
all over the place.

« Digital photos.

[Slide] And then, with expansion also cones

better processes and tools, sonme of the stuff Joan was
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tal ki ng about. People are learning howto do this better
and how to nove forward with it. WIlIl, with expansion then
follows routinization. W get used to this stuff. It
beconmes part of what we are doing. Bigger projects can be
done than ever before.

In 1996, | handl ed what was probably one of the
| argest tape cases that year, with 461 backup tapes. | had
a hard time finding any vendor who coul d handl e that worKk.
The | argest backup tape case | know of from| ast year
i nvol ved 10,000 tapes. Now, npbst vendors cannot handl e
that, but there are sone who can.

The ampbunt of data we are dealing with in the
1990s 0 in the late 1980s we were tal ki ng about kil obytes;

in 1996 10 gi gabytes was huge; now 10 terabytes are not
unusual . We have to figure out how to deal with that
vol unme because it is only going to get |arger.

[Slide] But with routinization also the
i npossi bl e becones possible. W discover that we can do
t hings now that we sinply could not handle a few years ago.
There are vendors out there offering services that were
uni magi nabl e six or seven years ago. The data that was
essentially inaccessible not long ago is routinely avail abl e

now, and that is only going to continue to change and be so
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nmovi ng forward.

And then, finally, with this routinization our
expectation |l evel goes up. Because we can do this much, we
want to be able to do this nmuch. As we demand nore, the
peopl e who are providing the services and capabilities turn
around and, so far continuously, have been able to offer
nmore to us, which then takes us right back around to
expansi on.

So looking into the future as best one can at this
point, there is an enornous growmh in the vol une of
informati on we have to deal with, a growh so far beyond
what we are capabl e of doing that we cannot even really
begin to imagine in sone ways now how we are going to be
handling this information in a few years, except to know
that nost of the issues we are dealing with right now are
going to at a very technical and detailed | evel be
yesterday’ s news, at best.

Thank you.

PROF. MARCUS: Thank you.

This is the time when we hope to be receiving the
benefit and insight of the presence of all of you. There
are obviously questions one could ask these panelists. |If

no one else wants to, | wll.
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W have a question from Ji m Rooks.

QUESTI ON [Janes E. Rooks, Jr., Center for
Constitutional Litigation, Association of Trial Lawers of
Anerica]: For Joan Feldman. You descri bed that
representative case. Can you fill in a couple of additional
details? You said one of the parties was a Fortune 100
conpany. Generically speaking, what other kinds of
litigants were invol ved?

PROF. CAPRA: Wuld you identify yourself when you
ask a question?

PROF. MARCUS: W are trying to keep track of who
is participating, so if you can say into the m ke who you
are, then we can keep track of that.

QUESTI ONER [ M. Rooks]: Excellent idea. 1'mJim
Rooks for the Association of Trial Lawyers of Anerica.

In the representative case you described, you said
at least one of the litigants was a Fortune 100 conpany.
| mwondering if you could describe generically the other
litigant or litigants.

Next, were you brought in as a court-appointed
expert? |1’m assum ng you charged a fee for your services.
Was it split anong litigants or paid by one side?

M5. FELDMAN. 1’1l answer the first question. The

Ver bati m Transceedi ngs, |nc. 800/ 783- 3770



48

other party was a smaller conpany alleging that the | arger
conpany had appropriated their trade secrets, so they were

not of the sane size as the | arger conpany.
Your second question was the [

QUESTI ONER [ M. Rooks]: Were you court-appoi nted?

MS. FELDMAN:.  Yes, | was a court-appointed expert.
Actually I was asked to assist on assessing the cost issue,
and that’s how | was brought in, because the parties were at
a deadl ock

QUESTI ONER [ M. Rooks]: Wre your fees split
anmong the parties?

MS. FELDMAN. My fees were split between the
parties, yes.

QUESTI ONER [ M. Rooks]: By agreenent or by court
order?

MS. FELDMAN:. By court order.

PROF. MARCUS: Down here.

QUESTI ON [ St ephen D. Susman, Esqg., Susnman
Godfrey]: Steve Susman, Houston. M question for the panel
i s whether anyone is aware of any studies or surveys that
have been done of | awers who have retained these forensic
consulting firns to see whether they really believe anything

that they discovered was outcone-determ native. | nmean, was
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it wrth doing, or is it just a huge waste of noney? And
can you cite nme to such surveys?

MR. SOCHA: No such surveys that | know of, so
there is nowhere | can cite to. The best | think any of the
three of us can do is provide anecdotal information.

| would say that in nmy experience the electronic
di scovery activities tend to be very costly. Mich of the
work is fruitless, which is the case with any di scovery
activities. | nmean, isn't it true? But there have been
certainly pieces of information that have come out of
el ectronic discovery that have been critical to the outcone
of the cases.

MS. FELDMAN. M. Susman, | would say that in
approxi mately 45 percent of the cases that we have worked on
t he evidence that was disclosed turned out to be critical to
the case. | do believe that the focus needs to be narrowed,
and it has been our role in guiding our clients to try to
hel p them reduce the scope of their review

QUESTIONER [ M. Susman]: O the |awers here, is
t here anyone who can give a testinonial to the fact, or give
us an exanpl e of how sonething di scovered electronically
that couldn’t have been discovered in hard copy nade a

di fference?
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PROF. MARCUS: Is that responsive to his question?

PARTI Cl PANT [Ri chard Seynour, Lieff Cabraser
Hei mann & Bernstein]: Yes.

PROF. MARCUS: Okay. You are going to be next, but
maybe if we’ve got a response to the question? W also only
have one m crophone. Sorry.

PARTI CI PANT [ M. Seynour]: M nane is Richard
Seynmour. | handl e enpl oynent discrimnation class actions.
| have been di scovering el ectronic databases since 1971. |
woul d have lost virtually all of ny cases without it because
everyone always denies discrimnation. |It’s the analysis of
what took place inside the conpany that makes the
difference. |In some instances, we have had to create a
dat abase that contains all the job novenents of all the
enpl oyees over a period of a decade and a half in order to
be able to do that. But our clients would have |lost their
cases without that. It would kill us if we didn’t have it.

| have to say that there are very few probl ens
wth it. Sonetinmes you have peopl e bei ng unreasonabl e, the
sane way that you have with paper discovery, but |I have
never yet conme across sonething that reasonabl e people could
not sit down and resolve in a very short period of tine.

PROF. MARCUS: Thank you. The next questioner is
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unfortunately on the other side. There nay be a chance [ |

have no idea of our technical capacities [J to have a second

m cr ophone.

PROF. CAPRA: W have stereo now.

PROF. MARCUS: Ah, you have two m kes. | was
going to suggest that. Co.

QUESTION [Janes. L. Mchal ow cz, Tyco
International (US), Inc.]: JimMchalow cz from Tyco,
formerly of du Pont.

A question for, | guess, the whole panel. | think

the root cause of a |ot of the subjects we are going to talk
about [ spoliation, cost shifting O the root cause seens

to be these backup tapes. M question is: do you see any
change in terns of technol ogy on the backup tape front, or
also on the thinking in terns of the retention of backup
tapes, that may go ahead and reduce sone of that root cause?
MR WTHERS: [’'Il take that first. The short
answer is that backup tapes are a technology that will be
di sappearing quickly, I think, but that is driven mainly by
busi ness reasons and not necessarily by discovery costs and

ri sks, although it is sonewhat.

The purpose of a backup tape [0 and we nust make
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this distinction between backup tapes which are used to

capture all of the data on servers and systens for the
pur pose of disaster recovery [J if the systemis struck by

l'ightning the next day, then all of the data can be
i medi ately restored, but it is restored in an unstructured
way. Once the data is put back onto the conputer system or
the nedia, you nust have the original operating system and
the original configuration to bring it back tolife, to
make it usable. So backup tapes are not archival nedia,
they are not used, or they should not be used, for the
retention of data that needs to be accessed in the future.
The probl em has been digital packrat’ism and that
has been alluded to before. People keep backup tapes |ong
after their logical life, which should be twenty-four hours
or until the next backup tape is nmade. There is no reason
to have nore than one backup tape for any particular system
Now, the problem has been that people have been
keepi ng these backup tapes. And indeed, if you ask any good
| T person in any conpany, “Have you ever been asked by the
executive suite to recover a lost email froma backup tape?”
the answer will be “yes.” People have been using themfor
that purpose. They are not really very good. They are very

costly.

Ver bati m Transceedi ngs, |nc. 800/ 783- 3770



53

VWhat is happening is that that technology is being
repl aced by parallel processing, by having dual systens
operating, often on different continents, sinmultaneously so
that this reduces risk trenendously. |f one system goes
down, the other systemis up. That is the reason why on
Sept enber 12, 2001, the financial markets in the world
continued to operate out of Charlotte, North Carolina,
because that is where a |l ot of the backups were.

So backup tapes as such will probably be
di sappearing. W hope so. But it will be driven by
busi ness pur poses.

PROF. CAPRA: Rick, we’ve got sonebody over here.

QUESTION [Chris A Seeger, Esq., Seeger Wi ss]:

H. Chris Seeger, Seeger Wiss. | think one of the reasons

we hear [ and this was a question that was asked by Steve

Susman [ is “why don’t hard copies suffice?” | would |ike

to hear you guys address what actually never nmakes its way
into printed formso that hard copies wouldn't suffice?
have heard reports anywhere fromonly 10 to 40 percent of
information that is created by conpani es ever finds its way
onto paper.

V5. FELDVAN. |'d be happy to answer that question

for you. Wo here has used an Excel spreadsheet? Wen you
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print out the spreadsheets, are your fornulas printed out?
No. The fornulas are enbedded in the field. So if you give
me a printout, I will not have the conplete docunent.

Probably the other issue that gets a | ot of
attention is what is referred to as netadata. You can find
nmet adata in any of your docunents by opening the
“properties” feature. It will show you the date of creation
and give you sonme statistics. Again, not normally printed
out, only available in that electronic format, in that
native format. Sonetinmes it is captured during a conversion
process to TIFF, but not always.

QUESTIONER [ M. Seeger]: So if you do not do
el ectronic discovery, that is information you would never
get?

MS. FELDMAN: |If you do not do your electronic
di scovery to get that version of those docunents, that
enbedded information is not avail able to you.

MR. SOCHA: The other piece is a relational or
ot her database. |[|f you just try to print out a database,
you will nost |likely get many, many boxes of garbage and
not hi ng el se.

QUESTION [ M chael Arkfeld, Assistant U. S.

Attorney, Arizona]l: Thank you. M nanme is M chael Arkfeld.
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| am an Assistant U S. Attorney fromthe D strict of
Ari zona.

The question | have for the Rules Commttee, and
for the panelists especially, is: presently or in the
future, with the increase in costs of electronic discovery,
will there be a correspondi ng decrease in the cost of paper
producti on?

M5. FELDVAN: [ Nods affirmatively.]

MR WTHERS. M/ view is no because peopl e insist
on printing out all of their email. | do not know why they
do it, but we have many, nmany cases around the country where
peopl e are routinely converting |large anmounts of digital
information into paper for processing. It is becom ng
ast ronomi cal

As we have nentioned before, things |ike netadata
or the formulas used in spreadsheets [ the reaction of many

attorneys when they realize that they are mssing this
information is to ask for it in paper form

QUESTI ON [ M chael R Nelson, Esq., Nelson Levine
de Luca & Horst]: M ke Nelson, the Philadel phia | aw firm of
Nel son Levine. | defend insurance conpani es agai nst class
action | awsuits.

A qui ck question for you, Joan, and then a
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guestion for the panel. That cost that was split, was it
split 50/507?

MS. FELDMAN:. Yes, the split was 50/50 in that
case.

QUESTIONER [ M. Nelson]: As | watched the
presentation this norning, | started to think that a | ot of
what we are going to get into at this conference is about
this concept of what is reasonably producible. It sounds
i ke as technol ogy catches up with us that that concept is
nmore or |less going to beconme outdated because everything is
going to be “reasonably accessible.” As litigation goes on,
a lot of these backup tapes are going to be nore or |ess
made avail abl e anyway as part of this. So as you | ook at
t he ever-expandi ng universe of what is out there, does it
make sense to stick to tenets that are in sone of the
opi nions we have now that says “if it is reasonably
accessible, it should be produced,” because then it gets
into a nuch broader universe as tinme goes on?

M5. FELDMAN: | think that a definition of
“reasonable” is what is critical here. To use a
contenporary anal ogy, you can have a satellite view of what
you are going after, which is global and all-enconpassing,

or you can use on-the-ground intelligence to beginto
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identify what actually may be real and val uabl e.

When you are | ooking for electronic docunents that
are responsive to your case, you can of course deal with the
uni verse of those docunents in virtual repositories, on
backup tapes, in databases, throughout an enterprise, but
under st andi ng how peopl e create that information and how
they use it, the people that are particular to the issue,
and then extrapolate fromthere I think is the only way
peopl e are going to get out of this in terns of what is
reasonabl e, where is your trajectory when you are | ooking
for responsive information, when you are dealing with this
huge volune of material that is out there. So | do not
think it is purely a technical issue.

MR WTHERS: | would |like to anplify that a
little bit. It is indeed true that as the technol ogi es
related to search engines and to discovery inprove, then
nore and nore things becone accessible. The bottomline is
that if sonething is in digital formand it is online, then
it is possible to search for rel evant nanes, dates, and
rel ati onships with other information, and it woul d be
possible to take a large corporation in the future and pl ace
a search engine over top of its entire enterprise-w de data

col l ection and search for everything.
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The question is not accessibility; that is a
t hreshol d question. The question goes back to Rule
26(b)(1). Accessibility is a 26(b)(2) issue. But is it
rel evant and do we want to concentrate nore on the process
by which those searches are conducted and what they are
going after?

Then we have the cost beyond that. Once we have
gotten down to the relevant information, it still has to be
reviewed by attorneys and used in sone way or another. That
is where the real costs come in, and no technol ogy is going
to replace hapless first-year associ ates.

PROF. MARCUS:. Just as a housekeeping matter, 1’ ve
got five folks who have indicated an interest and then we
may be running out of time after that. |’mnot sure. W’ ve
got a sixth and a seventh.

MR. SOCHA: | was going to say one quick coda on
that. You nay have to use technology to replace first-year
associates if you truly do have to deal with the vol une of
data out there. You cannot put enough bodies in front of

enough boxes or enough screens to in a reasonabl e anount of

time review 10 terabytes of data. It is not possible.
PROF. MARCUS: 1’ve been told we really ought to
cut it at five. There will be plenty of chance for others
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to participate. W’ve got five, | think. Anyway, you are
next .

QUESTION [ Charles A Beach, Esg., Exxon Mobi
Corp.]: Chuck Beach, Exxon Mobil, Irving, Texas.

Let’s assunme that a lot of critical information
does come out of emmils. Have there been any studies that
show whether that is email that is accessible in the nornal
course of business or do these critical emails cone off of
backup tapes?

MR. SOCHA: | know of none.

MR. WTHERS: | know of none either.

PROF. MARCUS: kay.

QUESTION [Francis J. Burke, Esqg., Steptoe &
Johnson]: Frank Burke from Steptoe & Johnson in Phoeni X,

Ari zona.

My question for the panel relates to your advice
on tamng the tsunam. M take-away from Joan’s remarks was
t hat perhaps the greatest conputer you have access to is the
one in your head, and perhaps the way to start is by | ooking
at the corporate rel ati onshi ps and who was wor ki ng on the
data. She took 42,000 tapes down to two or thirty-seven.
Judge Scheindlin, | guess, taught us that maybe the first

step is sanpling, start with a sanple and then go from
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there. | just wondered if the panel can give us sone other
i deas. \When you have 42,000 tapes, how do you tane the
t sunam ?

M5. FELDVAN. | think sanpling is a great idea.
There are different ways of sanpling. W use a little
different term nology, and that is actually trying to get
the catal ogues off the tapes so you can do a nore effective
sanpling. But | think you have to use every tool avail able
to you. You have to use your head, you have to use
technol ogy, you have to use sanpling. | don’'t think there
is one solution. | think the danger right nowis focusing
only on the technical as a solution. That’s ny main point.
So | respect the different ways of attacking this problem

PROF. MARCUS: GCkay. W’ve got a Committee nenber
and then we’ve got three nore and then | think we have to
t ake our break.

QUESTION [Hon. Brent H MKnight, U S D strict
Judge, North Carolina (Wstern), Cvil Rules Conmittee]:
Brent McKnight, Western District of North Carolina,
Charl otte.

If lawers cone to ne early on in a case with
clains of spoliation in electronic discovery contexts and

ask me to issue a preservation order or have an early
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spoliation discovery conference of sonme sort, know ng that,
at | east under the current version of the rules, you need
sone kind of order unless you are relying on the inherent
authority of the court to enforce sanctions, | guess ny
question is: what could | anticipate that technol ogy can
tell us about whether and to what extent there has been
spoliation to nmake such an order sonething that | should

i ssue?

MR WTHERS: This is a very fact-based question.
It depends on the nature of the spoliation that has been
all eged. But certainly through conputer forensics
technol ogy we can determne for the nost part whether files
have been del et ed, whether scrubbi ng nmechani sns have been
used. W have several case exanples, the Kucal a case and
such, where technol ogies were used to attenpt to destroy
evi dence.

But you have to have nore to start than sinply an
al l egation that spoliation nmay have occurred because it is
theoretically possible to destroy docunents. You need
sonething to go on to determne what is going to be the
appropriate way to approach this. M viewis that early in
the case a question of spoliation arising had better be

grounded i n sone evidence outside the speculation that it is
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possi bl e to happen before an order can ari se.
PROF. MARCUS: | think this is proving that this
is a format that works, but there is limted tine on the

first panel. 1 think | amgoing to have to cut it. |

t hought John Carroll was next 0 well, golly, | thought

that’s where next [J and then the gentleman on the aisle,

then Laura Ellsworth | think were the three that | had
noticed. | apologize to those | overlooked. M colleagues
will do better.

QUESTI ON [ Hon. John L. Carroll, Dean and
Prof essor, Cunberland School of Lawj: John Carroll,
Cunber |l and School of Law, Stanford University.

We are tal king about a Rules process that takes
three-to-five years to change. You are tal king about
technol ogy that is happening overnight. Wat is your view
on whet her technol ogy has outstripped the Rules process and
that any Rul e change that m ght be inplenented is obsolete
wel | before it becones | aw?

MR WTHERS. Any Rule that attenpts to address a
particul ar technol ogy, such as email or instant nmessagi ng or
backup tapes, is dooned. It has to be very general, and it
really should concentrate on the discoverability of relevant

information in whatever format, using whatever technol ogy.
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QUESTION [John Vail, Esq., Center for
Constitutional Litigation]: This is a specific question for
George Socha. This is John Vail fromthe Center for
Constitutional Litigation.

George, you put up a graph of costs. Can you
describe the data sources for that graph? It sounded when
you were tal king that the graph was actually a graph of
nmoney spent on consul ting businesses. You tell ne.

MR, SOCHA: Very quickly, we did a survey to find
out a nunber of things about electronic discovery, but in
particular for the costs. W conducted tel ephone interviews
of, if I remenber correctly, fifteen or sixteen of the
better-known service providers, of maybe nine or ten of the
law firms that we knew were nost actively involved in
el ectronic discovery activities, and simlarly of fol ks at

five or six of the corporate |egal departnents. W then
gathered other data fromvarious third sources. | forget [

| ended up with 15 gi gabytes of data or sonething |ike that,
pulled this all together.

W were asking for these costs what people were
spendi ng or thought they would be spending for electronic
di scovery activities that ran the spectrumfromthe initial

preservation and collection of information through the
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processi ng and production of that information to the other
si de.

PROF. MARCUS: This is going to be our | ast
qguestion of this session. There will be questions in every
session, there is tine between sessions. W want to hear
from everybody who has got sonething you want to
comuni cate. But for this session we have one nore comment
and then we will be taking our break.

QUESTI ON [Laura Ellsworth, Esq., Jones Day]: [ m
Laura Ellsworth. [I'mwth Jones Day.

Most of what you all tal ked about had to do with
production obligations, what we do to search and produce
froma known body of data and information. M/ question goes
to the preservation obligation, which I think is a thornier
probl em and one which is not as susceptible to resolution by
Rul e 26(b)(2), as many of these issues of what do you do
once you have grabbed everything and you’'re figuring out
what you have to turn over

My question is this: what technol ogi cal sol utions
are you aware of that permit us to deal with the probl em of
how you preserve all the information for purposes of
26(b) (2) analysis and how do you deal wth what Professor

Marcus identified as you can’t cripple the conpany? But the
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thornier issues are if you don’t preserve it, you are into
the spoliation issues, and that is the |arger area of
uncertainty for practitioners, | think.

M5. FELDVMAN: | think before you can begin
ef fective preservation you have to attend to the
identification stage in terns of trying to | ocate what may
be responsive, Laura. So there you mght be a bit nore
br oader based.

In terns of the technical ways of preserving it,
if you have identified a particular server out of fifty or
400 servers that m ght be key, you can nmake a “snapshot”
backup, you can nake sel ections of what you are going to do,
you can store that information on tape. That doesn’'t nean
that is how you are going to produce it.

In terns of hard drives, you can preserve hard
drives forensically for selected drives. But again, it is
difficult to preserve docunents until you know what you
need.

Let nme give you the anal ogy of the warehouse
filled wth paper that nost | arge conpani es have. They have
destruction schedul es. They know to instruct the warehouse
to not nove the boxes off the shelves for destruction even

though it’s their due date, for exanple.
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So there are nmethods that people have devel oped in
corporations over the years. They can apply these nethods
usi ng good data stewardship to their electronic docunents,
and many conpanies are starting to enbrace this so that they
can nore quickly identify, and therefore preserve,
responsi ve i nformation.

PROF. MARCUS: Gkay. | amgoing to have to stop
the first session, and only the first of eight, there. W
t hank our panelists. Thank you.

[Break: 10:40 to 11:00 a.m]
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PANEL TWO: RULES33AND 340
DEFINING E-DOCUMENTSAND THE FORM OF PRODUCTION

Moderator
Hon. Shira Ann Scheindlin
United Sates District Judge,
Southern District of New York

Pan€lists
David R. Buchanan, Esg.
Seeger WeissLLP

Adam |I. Cohen, Esg.
Welil, Gotshal & MangesLLP

Hon. James C. Francis|V
United States Magistrate Judge,
Southern District of New York

Paul M. Robertson, Esq.
Bingham McCutchen LLP

JUDGE ROSENTHAL: The next panel is noderated by
Judge Scheindlin. In this group Judge Schei ndlin needs
absol utely no introduction.

JUDGE SCHEI NDLIN:  Thank you, Lee, for that

wonder ful introducti on.

As the Moderator of this panel, | amgoing to keep
an uncharacteristically low profile. 1 intend to do nothing
but introduce the speakers and the topic. | also will use

denonstrative evidence. This is the only piece of
denonstrative evidence | amgoing to use. | amgoing to

cite you to the pages that you mght want to | ook at as we
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cover certain of our assigned topics. So if you have it
with you, it may be tine to nake it avail abl e.
| amgoing to begin by introducing the panelists.

Everybody on our panel has a title.
Qur judge O Judge Francis has been a Magistrate

Judge in the Southern District of New York since 1985. He
is sitting on ny right. A graduate of Yale College and Yal e
Law School, he clerked for Judge Robert Carter in the

Sout hern District of New York and then joined the Gvil
Appeal s and Law Reform Unit of the Legal Aid Society. He is
currently an Adjunct Professor at this very Law School where
he teaches constitutional torts. Judge Francis is the

aut hor of another case that needs no introduction, Rowe
Entertainment v. WIlliamMorris Agency,EI t he | eadi ng case on

cost-shifting in the context of e-discovery.

Qur author [ our author, Adam Cohen, is the
author of a leading treatise in this field. He is on ny far
right. He is the co-author of Electronic D scovery: Law and
Practice,EI whi ch recently canme out, fall of 2003. He is a

partner in the Litigation Departnent of Weil, Gotshal &

5 Rowe Entertainment, Inc., et al. v. The WIliam Mrris Agency,
Inc., et al., 51 Fed. R Serv. 3d 1106; aff'd. 53 Fed. R Serv. 3d 296
(S.D.N. Y. 2002).

® ADAM |. COHEN & DAVID J. LENDER, ELECTRONIC DISCOVERY: LAW & PRACTICE (Aspen
Publishers 2003).
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Manges. His practice areas include intellectual property
and comrercial matters for clients in the technol ogy, nedi a,
and entertai nment industries, with a focus on Internet- and
conputer-rel ated issues.

On ny left, David Buchanan is a partner in Seeger
Weiss LLP, specializing in representing individual and
corporate plaintiffs in conplex litigation, including
securities, consuner fraud, pharmaceutical torts, products
liability, and pension clains. He is currently involved in
sone of the |argest MDLs pending around town, including In
re Rezulin Product Liability Litigation, In re |PO
Securities Litigation, In re Delta ERI SA Litigation, anpng
others. Before joining Seeger Wiss, he represented
defendants whil e associated with Fried Frank, a | arge New
York firmrepresenting primarily corporate clients.

On ny far left, probably inappropriately far left,
is Paul Robertson, who is a Litigation Partner at Bi ngham
McCut chen. He represents clients in nmany practice areas,

i ncl udi ng bankruptcy, construction, nergers and
acquisitions, directors’ and officers’ indemification,
products liability, general comrercial disputes. Paul is a
menber of the Defense Research Institute; the Sedona

Conf erence Working Group, and in that capacity he
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participated in drafting the recently issued “Best Practices
on Electronic Discovery.”

Now | amgoing to tell you very quickly what our
topic is and what is the format that we hope to follow

We are going to begin roughly at pages 5 through 7
of Exhibit A which | previously showed you. The topic
there is to briefly discuss the definition of e-data, and we
are going to do that very briefly; that’s a three-m nute
segnent of this show.

W will then turn to the question of whether Rule
34 needs revision in order to refer to “data” or
“information” rather than “docunents,” which as you just
heard may be a passé concept in the 21° century. Listening
to the last panel, | nust say that rel ational databases and
formul as for spreadsheets do not entirely sound |ike
“docunents.” In any event, that wll be found at pages 14
t hrough 15 of your Exhibit A

Questions that we will cover in that segnment wll
i ncl ude such things as: In producing data stored on

el ectronic nmedia, should that production include all data
stored or maintained as part of the electronic record? [

just to whet your appetite.

Qur next topic, our third of four, will be the
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form of - producti on question. The question there is: should
Rule 34 require the requesting party to specify a particular
formfor producing the requested data; and should the Rule
al so tal k about the grounds on which a producing party m ght
obj ect, such as inaccessibility? That wll be found at
pages 16 through 20 of your Exhibit.

Finally, we will briefly turn to whether Rule 33
needs to be amended to specify that interrogatories my be
answered by the production of electronic data; and, if so,
what responsibility m ght the producing party have to
produce that data in sonme way that is actually usable?

Now, on each topic we have decided to go in this
order: our author will go first, Adamw !l try to give us
the very briefest of backgrounds; David and Paul are set up
alittle bit to be sparring partners, a little bit of
plaintiff/defense viewpoints, will then go next; and, as is
al ways appropriate, the judge will get the last word on
every topic, and of course that is Judge Francis, not your
uncharacteristically quiet noderator. At the end of the
session, we will |eave hopefully fifteen full m nutes for
QRA. W hope to stop at 11:45 and do the Rick Marcus show,
with the “you there, you there, you there” part of this.

W are going to begin. W are ready to go. W
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are going to talk a little bit about the definition of e-

data as a topic. | think we are going to start with Adam on
t hat .

MR. COHEN. Yes. | think what | amgoing to do is
| will put up on the screen a definition that Paul has

suggested and | et himexplain the reasoning behind his
wor di ng, and we can talk about it as a panel.

MR. ROBERTSON:. Sure. | guess a couple of
t houghts just before | start this. The dichotony that has
been set up is between defendants’ and plaintiffs’ bar. As
David and | talked in preparation, we found that on a | ot of
stuff there is sonme agreenent here on the result that should
be reached. W really wanted to nmake sure that we kept both
guestions in front of us at all tines.

The first one was: |Is there a problem is there
sonet hing that needs to be fixed? Only then did we get to
the second one: Ckay, if there is a problem what is the
proposed Rul e change? 1In all instances, even if | thought
that there wasn’'t necessarily a problem | thought it was
inportant to at | east propose a suggested fix, sone
suggested | anguage. To the extent that a proposal was put
forth, at |east we had sonmething to tal k about.

JUDGE SCHEI NDLIN:  Sone of the Advisory Committee
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| anguage on this subject is found at page 6. |If you want to

| ook at what is a beginning g not a proposal, but a talking
point, a thought, an idea J if you | ook at page 6, there is

one definition, but now we are going to hear another.

MR, ROBERTSON: In this instance, the first
question [0 “Is there a problen?” O the issue here is if we

are going to put in sonme |anguage in the rest of the Rules
to tal k about el ectronic discovery, do we need to define
what the subject nmatter is at the starting gate?

If you take a | ook at sone of the other states and
federal district courts that have put in rules, none of them
did so. None of themdefined electronic discovery. | think
that | ooking through it, nmy thought after |ooking at what
sone of the other jurisdictions have done, and the general
prem se that definitions are not favored in the Federal
Rules, | did not think that a definition was necessarily
appropri ate.

| think that if you talk to folks in the places
where it has been put in place, when you tal k about
el ectroni c discovery, nost folks do not need to run to a
dictionary to find out what it neans.

| thought that to the extent, though, that we use
a definition, | thought about the one that had been
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proposed, and | thought it was an excellent start, and |
nol ded mine working with that one. | had a couple of
coments to it, though.

One, it tal ks about whether the information is
“created, nmintained, or stored in a certain capacity.” |
thought that it’s okay to just sinply say that it is stuff
that is in a digital format.

| thought, too, the final part, the attenpt to try
to identify sone of the sources fromwhich this information
could cone, the definition was “conputers, tel ephones, PDAs,
medi a pl ayers, nedia viewers, etc.” | thought maybe that
m ght suffer fromthe fatality that Ken Wthers had
identified, that things nove so quickly that if you talk
about a PDA, in five years fol ks are not going to know what
that is. You know, the techies tend to change these
definitions before you have taken the equi pnent hone.

So | tried with ny definition “electronic data is
recorded information” g and | thought it should say

“recorded” because there is a danger | think that, although
some of this stuff is becom ng nore abstract, that the
abstraction shouldn’t be renoved fromhaving it tangible.

It is sonething that is kept somewhere, as conpared to

something that is an ethereal idea in a witness’s head [
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“that is readable and available only through the use of

el ectronic or other technol ogical neans.” | put the “other
technol ogi cal neans,” and | thought that as we are noving

al ong, maybe we do not want to limt it to el ectronic neans,
that for exanple biological and chem cal data, although it
sounds awfully farfetched today, | think sone of the things
that we tal k about today sounded farfetched ten years ago.

So that was the proposal that | thought of.

JUDGE SCHEINDLIN: Since this really is our three-
to-five-m nute segnment, does anybody want to say anything
nmore about that, or should we get right into Rule 34 and
docunents? Anybody want to comrent on this one?

MR, COHEN:. Just a couple of quick coments.

One, there is a problemw th including docunents
that were created electronically as electronic information
because that can be converted into paper and then it is not
what we are thinking of as electronic information.

Also | just want to point out there is a very
interesting issue in ternms of what is tangi ble when applied
to data. Sone of you may be famliar with all sorts of
di fferent cases, cases applying the “trespass to chattels”
theory to docunents, to electronic information; cases

deal ing wi th whet her insurance policies cover electronic
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information. So that is sonething we may all have different
theories about in terns of use of the word “tangible” with
respect to electronic information.

| think what is clear is that we are not talking
about paper, we are not tal king about oral testinony, and we
are not tal king about things Iike the cowin the “Replevin
for a cow case that we all read on the first day of |aw
school

JUDGE SCHEI NDLIN:  Okay. | think we shoul d
probably turn to the big topic that we have for our panel,
which is Rule 34. Take a | ook at pages 14 and 15 for the
introduction to that topic.

The question that we are really going to begin
with, in the order that | nentioned earlier, is: do we need
to revise Rule 34 at all to define “data” or “information”
and turn away fromthe concept of “docunent,” which may be
creating m sunderstandi ngs and causing problens? W are
going to address that in the order we said. Adam do you
want to give us a start?

MR COHEN. Ckay. | amjust going to try to set
up sone of the issues here and give a little bit of context.

[Slide] The current Rule tal ks about “data

conpilations,” which to us today probably sounds |like a

Ver bati m Transceedi ngs, |nc. 800/ 783- 3770



77

little bit of an odd formulation. It is not a phrase that
we tend to use, although in 1970 it probably sounded al nost
i ke science fiction.

[Slide] If you |look at the notes where that
phrase was inported into the Rule, it is actually quite
prescient, | think, in ternms of recognizing changing
technol ogy, the requirenent of using devices, which is
simlar to what we were just tal king about in terns of
el ectronic information, needing to use sone kind of
technology to Il ook at it.

The | ast sentence is kind of funny in the
conclusion there. [It’s sort of what Ken was tal king about,
taking all the emails and printing themout. | think the
way we | ook at this has changed.

[Slide] There is also a recognition of the
potential need to check the source itself, so even in 1970
recogni zing that there may be information that you do not
see when you print this stuff out.

[Slide] | just want to point out that sone of
these local rules and state rul es address whether el ectronic
information is included within the scope of what is nornally
consi dered a “docunent” and whether it presunptively is or

it is not. You have these rules in Texas and M ssi ssipp
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where you have to specifically request electronic
information and it will not be presunptively considered a
docunent.

[Slide] In Virginia, you have this rule dealing
W th subpoenas. It requires you to produce what they call a
“tangi bl e copy of electronic information.”

[Slide] The central problemthat | see, which was
poi nted out by the prior panel, is this issue of: do we
tal k about “nmediunt or do we tal k about “information”
what ever the mediun? There was a suggestion in the
materials of a limted change, adding “data” or “data
conpilations in any nedia.”

Then there is also a tal king point to address the
i ssue of netadata and enbedded data, as to whether those are
included in the definition of a “docunent.” You have the
| anguage there in the material s.

| noted that in one of the footnotes a sort of
uni ntentional suggestion of a definition is a definition of
el ectronic information.

JUDGE SCHEI NDLI N: Ckay. Dave?

MR. BUCHANAN: | guess when asked to consider the
proposed anmendnent, the first thing that occurred to ne is:

what do | think we would all agree is information that
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shoul d be disclosable in litigation? The |ast panel | think
was pretty instructive in guiding us about the types of
information that parties are westling wwth in terns of

di scovery disputes, and then, once we understand what we

t hi nk shoul d be disclosable in litigation, then make the
definition fit the types of categories to nmake sure that we
are at | east broad enough.

The things that came out in the |ast panel were
dat abases, rel ational databases, enail, spreadsheets,
Power Poi nt s, enbedded data, netadata, backup tapes. These
are all things that we are tal king about as bei ng sources of
el ectronic data that nmay be di scl osabl e.

Now, | am certainly not advocating a laundry |ist
ina Rule g | think that would be problematic [ but the

definition | think has to enconpass those. The definition
shoul d not strike a bal ance between the relative burdens
anong the parties in ternms of identifying or producing
certain information. | think that is an inportant issue.
That is an issue that needs to be addressed, though,
el sewhere in the Rules, perhaps in Rule 26, or by the court
in applying Rule 26.

The definition of “docunments” has not caused

problenms for me in getting all the electronic data that |
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have needed. It has included rel ational databases, emails,
nmet adat a, enbedded data, in very large litigation. So |
think the Rule has been extended in such a way so that the
definition enconpasses those itens.

That havi ng been said, there are two itens,

enbedded data and netadata, that present the thorniest

i ssues under the current Rule. | would submt [ and we’ll

talk about it inalittle bit [J that those should be itens

that are presunptively docunents but perhaps not sonet hing
that you get in every case.

But in thinking about what a “docunent” is, it
certainly includes everything within the file. It includes

the creation date, the edit dates, who did it, all that

information that's all within the native file. It includes
t he enbedded infornmation within the file. | think it is the
wong place to strike the balance in Rule 34. |If there are

any issues of burden, that should be addressed el sewhere.

| could certainly address a proposal for the Rule,
if you want to do that now

JUDGE SCHEINDLIN: If you're staying in this part
of it, sure.

MR. BUCHANAN: There has been a suggestion, and |

t hi nk Adam highlighted it, that we should be tal ki ng about
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“information” or “data” that is “fixed in a medium” |
think that elimnates the ethereal concept that we spoke
about a nonent ago, information that just crosses the wres,

doesn’t really register in any system but yet it preserves

the real object of a “docunent.” There is sonething
tangi ble, there is sonmething physical. It is “information”
or “data” that has been “fixed in a medium” Even if it

changes over tinme, it has been fixed.

JUDGE SCHEINDLIN: Al right. Paul?

MR. ROBERTSON. | guess | amin general agreenent
with David on this, that fromthe defense perspective we do
not see that much of a struggle over whether a particul ar
el ectronic piece of information is considered a “docunent.”
The struggle is always whether it is relevant to a
particul ar case.

There are two issues that | think have been
identified b and | | ook back. The first tine | saw t hem
identified is in the article that Judge Scheindlin and Jeff
Rabkin did four years ago, which was extrenely prescient in
naili ng some of these i ssues. O

One is: is there a need to untie this to

docurments? A lot of his stuff doesn't really fit our old
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definition of “docunent.” Things |ike cookies and ot her
enbedded i nformation, does that really fit into the
definition of “docunent”; shouldn’'t it be called
“information”?

The second excellent point was: |00k, these are
data conpilations. A conpilation, if you | ook at the
definition, is a heaping together, a collection of
information fromother places. Mich of this data is not a
collection or a heaping together; it is created in the first
instance. | think of a cookie again as an exanpl e.

But | think that again, although those are issues
t hat have been identified, neither the practitioners nor the
bench struggle with them If you take a |ook at the Anti -
Monopoly v. Hasbro case from several years ago, it really
sets forth the law here, and | quote it: “It is now black
letter |aw that conputerized data is discoverable if
relevant.” | think that has really becone the issue.

So | do not see the need for a fix, even though
there is alittle bit of a discrepancy between what is being
done in practice and what is actually witten in the Rules.
G ven that everybody accepts that the definition described

in the Rules today includes not only conpilations of data

"Hon. ShiraA. Scheindlin & Jeffrey Rabkin, Electronic Discovery in Federal Civil Litigation: Is
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but also data itself, there is not really a need for a fix.
To the extent of getting to the point if there

were | anguage to be included in the Rules, | think that

addi ng the word “data” before the word “data conpilations,”

so you sinply say “data and data conpilations,” would serve
that fix. | do not think that it would do any harm

| do not think that you will find that it is a
big-ticket itemfor either the defense bar or the
plaintiffs’ bar or the judiciary, but it would perhaps nake
the Rul es consistent with what everybody’ s understanding is
and it would clean up that confusion.

JUDGE SCHEINDLIN: Al right. Judge?

JUDGE FRANCIS: | think as a judge one of ny
primary concerns is conflict avoidance. One way to avoid
conflicts is to have clarity in the Rules, and particularly
in the definitions.

| think that while there has not been a nassive
problemw th the definition of “docunents,” for the reasons
that ny col |l eagues have described, | think it may well be
advisable to bring the definition into conformty with
actual practice, particularly because the definition of

“docunent” basically creates a default position. 1In the

Rule 34 Up to the Task?, 41 B.C. L. Rev. 327 (2000).
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absence of judicial gloss on this, people ook to the Rules.
“Docunent” | think suggests paper, and | think it may be
hel pful to expand that.

| think it has inplications for other parts of the
Rul es. For exanple, when a party is going to respond to a
docunent request, are they going to search for everything
but then respond in paper because the Rule currently tal ks
about “docunments”? So | think in order to provide sone
clarity and to bring things in line with real practices.

And also | think to anticipate the future. W may
agree that everybody understands now that conputerized
information is a “docunent,” but when we go on beyond
conputers and we tal k about biological information and so
forth, is that going to be enconpassed within the
information that woul d be di scoverabl e under Rule 34?
think we shoul d adopt to that as well.

JUDGE SCHEI NDLIN: Before we turn to our next
topic, which is nmetadata, |let ne just ask you all one
question. There is information or data that is stored and
never reduced to a docunent, such as transient information,
i ke spreadsheets, and they change every tinme the paranmeters
are changed, or a daily exanple m ght be an e-ticket that is

never a docunment unless it becones printed. So there is
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information in data that is sinply stored on a nediumbut is
not yet a docunent. Does that question nake you think that
that needs to be addressed in this definitional Rule 34?

MR. BUCHANAN: The inportant point I think with an
e-ticket, for exanple, is there is a database behind that e-
ticket that contains all the paraneters. There is sonething
electronic in nature that has been fixed in a formthat
contains all the paraneters of that e-ticket.

The sanme with the spreadsheet that you
highlighted. While it may change day to day and you have
mul tiple versions of the docunent, the formula, for exanple,
wi thin the docunent is the sanme perhaps, or maybe that
changes over tine too, the resulting nunbers.

JUDGE SCHEI NDLIN:  But as the last panel said, if
you printed it out, you would never see that formula. So
the question is: can you obtain that data when you think of
the term “four-cornered docunent?” That is the question
am aski ng.

MR. BUCHANAN:. | agree. | think that is nore of a
production issue in ny mnd, the format in which it is
delivered to the other side.

JUDGE SCHEI NDLIN: Ckay. Anybody else want to

address that?
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MR COHEN: | just want to say that it seens that
with the types of electronic information that we have these
days and that are becom ng nore and nore preval ent, such as
transi ent data, instant nessaging, digitized voicemail, we
are noving closer and closer to what is nore |like oral
conmuni cation in how evanescent it is.

W mght ask ourselves: if we are going to
require data like this to be captured and produced, does
this mean now t hat when we have oral conversations about a
case when we are under a duty to preserve we should be
recording it all?

JUDGE SCHEINDLIN: Let’s turn to an issue that at
|l east in the Advisory Committee we spent a |ot of tine
t hi nki ng about, and that is the question very specifically
now of the production of netadata and enbedded dat a.
shoul dn’t have thrown in the word “production.” Put that
aside for a mnute. Just whether Rule 34 conceptually would
call for the production of netadata and then | ater enbedded
data. | would like to take those separately because they
are different concepts.

Let’s talk for a mnute about netadata, starting
wi t h Adam

MR. COHEN. Ckay. Just to set up the issue the
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way it is set up in the materials, the issue is: do you
make this a routine requirenent of production; do you nmake
it a perm ssive requirenment?

VWhat are the positions on either side? You know,
on the one hand, opposition to routine requirenent would be
based on the notion that there is not really a likelihood
that it is going to be terribly material. It is going to
add costs. On the other hand, there are situations where

you are going to be adding nore costs by stripping that data
our ] and believe ne that happens a lot in real life, oddly

enough.

On the other hand, you m ght need the netadata to
facilitate the searching, the manipul ation, the kinds of
litigation databases that people use right now to handl e
| arge anounts of docunents. Sone of the formats that people
produce their docunents in, these imge formats w thout the
netadata, require a lot of work before they are they
actually usable in one of these databases.

So the question beconmes: should this be
presunptively sonething that gets produced or is it only
avai |l abl e by special perm ssion? W have sonme positions on
that that have been taken by nmenbers of the bar and the

judiciary.
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[SIide] The Sedona Conference docunent shows a
position where this type of information is presunptively not
sonething that is included in a production unless there is
separate anal ysis on a case-by-case basis.

[Slide] The ABA tal ks about “duty to preserve” in
a very broad way, specifying it at “nedia” rather than the
type of information.

[Slide] That brings us to formof production, so
why don’t | let the panelists talk about netadata?

JUDGE SCHEINDLIN: We are going to hold off on
formfor alittle while. Let’s just talk about the concept
of netadata as sonething that ought to be produced with the
information, or not. Dave?

MR. BUCHANAN: Again, | think, focusing within
Rul e 34, the conclusion | reach is that this is supposed to
tal k about the types of fornms of docunents you can request
or the types of forns of information that can be requested
in litigation.

| think nmetadata unquestionably can be relevant to

a claim W have seen J well, how about in paper

productions of years past a file routing slip on the top of
a docunent that showed when a docunent went to sonebody,

when it noved to the next person; a revision history that
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tracked changes to a contract over tine? These types of
t hings were di scoverable. They were affixed to a docunent
or to a file.

Now we have el ectronic docunents that have
different flavors of simlar concepts. Rule 34 needs to
contenpl ate that those types of docunents are docunents or
informati on di scoverable in litigation.

|f there needs to be a bal ance struck, it should
be struck el sewhere

One thing that | think is inportant to note is
there are ot her proposed changes in Rules 26 and 16 that
require the parties to talk. Wat | heard fromthe |ast
panel, and | think it is an inportant issue, is that the
parties need to talk. | would expect that netadata and
enbedded data woul d be sonething that woul d be di scussed
during those early planning conferences both privately and
with the court.

So | think Rule 34 is not the place to limt this.
Rul e 34 shoul d be enconpassi ng, though, of netadata and
enbedded data. The question is: is Rule reformnecessary
to acconplish that?

This is the only area in nmy practice | think where

there is any debate wi th defendants about whet her netadata
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or enbedded data is a “docunent.” So | do believe that
clarification would be hel pful in that regard, but it should
not be on a show ng of good cause within Rule 34.

JUDGE SCHEINDLIN: So in other words, you don’t
think it’s second tier; you think it is presunptively part
of the data?

MR. BUCHANAN: It is. It’s within the file
wWr apper .

JUDGE SCHEINDLIN: Okay, it’s within the file
wapper. Alittle patent |aw. Okay.

Paul ?

MR, ROBERTSON: | think that the first thing to do

[0 you know, the issue of whether there is a problem I

think there is a need to unpack enbedded data and net adat a
for a second because they really are different things.

Fol ks tal k about netadata and they quickly say
it’s information that is enbedded in the docunent. |If you
| ook at sone of the articles and sone of the witings on
this, the excellent article by Judge Scheindlin and Jeff
Rabki n tal ked about enbedded data as bei ng netadata; they
used the ternms interchangeably, as a |l ot of fol ks do.
Sedona tal ks about netadata bei ng enbedded dat a.

But they really are different things. | think
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that the netadata is the informati on about the information
in the docunent g things like in an email the code that

tells how the email is to be delivered, howit is to be
routed; the information in a Wrd docunent, paragraph
shifts; information in a spreadsheet about how cal cul ati ons
are to be nade.

| think, on the other hand, when we tal k about
enbedded data, it is a very different animal. It is

typically user-created edits or information that is put into
t he docunent purposefully [ things |ike track changes;

things like a sticky note that you put underneath; things
i ke other versions of the docunent that are hidden beneath
it. | think that those are very different things.

| think that when you are tal ki ng about enbedded
data, the way that | understand it nore easily is to think
about enbedded edits. | think that edits to a docunent
certainly are in certain circunstances presunptively
di scoverable as a type of draft of the docunent.

| think, on the other hand, in 99.9 percent of the

cases netadata is irrel evant because it is not even the

envel ope that you are sending the email in [ and nost of

this stuff, by the way, is about email [J it is not the
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envel ope information, who the email is from to whomit is
being delivered O but instead it is instructions that you

have given to the mail nan about how to take it, howit is to
be routed, and then information about how that email was
actual ly delivered.

In nost instances you don't keep the FedEx
package, you don’t keep the instructions telling the FedEx
man or woman to go to this certain place. It is not
typically relevant. It is the equivalent to having to,
after doing a docunent production, to go back and say, “I
want to fingerprint your data roomto find out who was in
t here and who was not.”

That said, | would certainly agree that in sone
cases it is very relevant. Martha Stewart is an exanpl e of
a case where you wanted to find out about who edited this
docunent and when

But the question | have next is: is there a
di spute about whether that is considered a “docunent”?
think that again the Rules do a very handy job of this.
don’t see any cases out there where a court has said, “You
can’t have it because it’s not a document.” The issue
becones, “You can’'t have it because it is not relevant.”

Even in those cases where you do need netadat a,
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i nformati on about information, it is usually targeted to a
very few spreadsheets, a few emails, and in nost cases a
requesting party does not want to get with each docunent
soneti mes 800 pieces of information about that email that

nei ther do they need nor they understand.
So | think that g is there a problen? g | don’t

think that there is a problemwith respect to netadata. |
think that nost fol ks understand that it is a “docunent,”
but the question is whether it is relevant.

JUDGE SCHEI NDLIN:  And the judge?

JUDGE FRANCIS: | | ove seeing so nuch agreenent
between plaintiffs and defendants.

| think there is agreenent that netadata and
enbedded data are information and that they are at | east
potentially relevant and therefore come within, or should
come within, the definition of “docunent” or “discoverable
information,” however we characterize it.

| think the tougher issue is whether there should
be sone good cause requirenent inposed before a requesting
party has access to that information. There | woul d point
out that as a judge one of the values that | try to enbody
is doing justice, and that neans being able to adapt the | aw

to the facts in a particular case. The nore constraining
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the Rules are, the nore difficult it is for nme to do that
adapt ati on.

If there is a good cause requirenent, it is a
thunb on the scales of justice, and sonebody is going to
have to overcone that presunption in order to get what may
ultimately be rel evant di scoverabl e information.

| think it is preferable to | eave that to be
determ ned on a case-by-case basis. | think the ABA s
approach to putting the burden on the requesting party to
ask for that kind of information is fine, but to place a
burden of persuasion on that party | think would probably be
a m st ake.

JUDGE SCHEINDLIN: I think we are going to talk
nore about netadata and enbedded data when we nove to form
of production, so don’'t worry that we have left it behind.
We are going to get a second round of hearing about it.

W are now going to turn to the formof-production
guestion. You can | ook at pages 16 through 20 of your
exhi bit, where the Lynk/ Marcus neno di scusses the formof-
production question as possibly addressed in Rule 34(b).

[Slide] The question there is whether Rule 34
shoul d be anended to require, either permssively or

mandat ory, but that the requesting party state the formin
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which the e-data is to be produced. |If so, should that
request be as sinple as “I want paper” or “l want an

el ectronic node of production”? O should it be nore

conplicated, such as, “I will be satisfied with a nmere TIFF
i mge” or “lI want a PDF searchable” or “I want native
digital information produced in a specific format, like a

DVD, and it has to be conpatible with my Wndows operating
systent ?

So the question is: what |evel of specificity
shoul d the requesting party have to express if they should
have to make a choice at all?

[Slide} Then, of course, the flip side of that
question is: if they don't specify, is there a default node
of production?

The third question, | suppose, is: the producing
party, what is the ground of objection there? Can the
produci ng party say, “lI shouldn’t have to produce it al
because it is inaccessible”?

So it is sort of that series of questions that we
are about to address. And | think, inevitably, in
addressing those we are going to get back to the netadata
and enbedded data because how you produce it may nean

whet her or not you include those types of information.
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So with that quick background [ naybe | did too

much [ Adanf
MR COHEN. Ckay. | think that is right. There

is the segue right there g and we should probably talk to

sone of the technol ogy people about this g but the parties’

determ nati on of whether they are going to resist production
of netadata or enbedded data may depend | argely on what
format they have their docunments in and they are ready to
produce themin. |If they have gone and printed out all the
emai | s and scanned themin and created el ectronic inmages
that are stripped fromthe netadata, then they are not going
to want to produce the netadata.

Wiy require or permt a specification of the fornf
Well, if you ask for docunents in a certain form this
shoul d preclude you later on fromcomng in and sayi ng, “No,
no, I want sonething different.” On the other hand, making
it optional may nake sense because at an early stage in the
case when you are fornul ati ng your request you may not know
what format you need or what the other side uses or what is
going to make the nost sense in general. |In any case, there
is always going to be a need to bal ance the burden of

producing in a certain formagainst the utility to the other
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party.

Anot her issue that has conme up g | don’t know how

common this issue is [ is that there are certain

proprietary aspects to certain formats. For exanpl e,
parties have data that can only be viewed with certain
proprietary software and generally w Il resist producing
that type of software. At any rate, this does seemlike it
woul d make sense to discuss it in the initial conference.
[Slide] |If you |look at the Sedona Conference, the
position that they represent, they tal k about the inportance
bei ng the substantive information content, that you should
not have to produce docunents in nore than one format. They
suggest that “production of electronic data in a commonly
accepted image format should be sufficient.” Now, that has
i nplications of course for netadata and enbedded dat a.
“Data that is not ordinarily viewable or printed when
performng a normal print conmmand need not be produced.”
[Slide] At the sane tine, there is a recognition

t hat :
« Electronic formats may be preferable in many
cases;

« Whatever format is chosen should deal with the
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genui neness/ aut henticity issues;
« That there should never be a requirenent to

produce in both hard copy and electronic form | know this
is sonething that is often the subject of debate based on
the case law that is out there already.

[ Slide] The ABA has said that you shoul d consi der
asking for production in electronic form you should
consi der asking for production in a formthat gives you the
ancillary information.

[Slide] And then there are sone of the cases that
were tal ked about in the material that deal with these
issues in different contexts.

Here the Bristol-MWers casell shows what happens
when a party goes ahead and scans all these paper docunents
into i mages and then they want to produce them back in paper
as per the ancient past. This was a case where | guess no
one had sai d anything about the fact that these docunents
were avail able electronically and were trying to get
sonebody to pay the cost of a normal paper production when
that wasn’'t really necessary. |In that case, they were
required to produce an el ectronic fornmat.

I nterestingly, and probably nobst controversially,

8 Bristol-Mers Squibb Securities Litig., 205 F.R D. 437 (D.N.J.
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there was no requirenent that the other side, the requesting
party, pay for any of those costs that were involved in
creating the electronic format.

[Slide] The issue of the proprietary format cane
up in this case that is nmentioned in the materials, the
Honeywel | case,E]where Pri ceWat er houseCoopers stated that
production of these docunents in a usable formwould require
the use of proprietary software or large cost. The court
basically gave themthe option of either producing the
proprietary software, the proprietary format, using the

protective order, or pay for it thensel ves.

[Slide] And then finally O and this shows

anot her aspect of this issue [J the MNally case,E]mhich

shows no presunption that you get the conputer files when
you’ ve got the paper production because you need to show
sone sort of special basis for it.

JUDGE SCHEI NDLI'N: Just a qui ck noderator comment.
At Tab 9 of your materials all of these cases and many
others are sunmari zed for you, so it is a great resource in

t he back, the annotated case | aw.

2002) .
°lnre Ho
22722961 (S.D. N
10 MeNal |y

).

Ver bati m Transceedi ngs, |nc. 800/ 783- 3770

neywel | International, Inc. Securities Litig., 2003 W
Y.).
T

unneling v. City of Evanston, 2001 W. 1568879 (N.D.



100

Ckay, Dave?

MR. BUCHANAN: | suspect this will be nore of a
poi nt of departure between the plaintiffs and the
defendants, and that is the formof production.

There is no question that plaintiffs prefer as a
general matter native production of electronic files. That
provides all the enbedded data, the netadata to the extent
it has been appropriately preserved. It gives you the
opportunity to quickly search for terns. 1In short, it puts
you on the sane playing field as the defendants, or the
conpany at |east, in accessing their own data. Those are
the argunents plaintiffs use to get native production

But you may not want a native production in al
cases, and that is why it is inportant | think for there not

to be a presunptive production format of native, because we
tal k about proprietary formats [J or even if we’re tal king

about rel ational databases, if | have to receive all of your
dat abases in a native format, | may not have the capability
of rebuilding that, as opposed to ne neeting with you and

di scussing the appropriate searches to run on the data,
extracting the data, running it in reports and producing the
el ectronic versions of the reports that | can then |oad into

nmy dat abase.
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So | think again this is sonething that is in Rule
34, but | think it is something that will be addressed quite
specifically by the parties at their 26(f) conference and at
the Rule 16 status conference as to how to treat non-paper
docunents: how are we going to treat electronic data; how
are we going to produce it; how are we going to preserve it;
what are we going to do with the enbedded data; what are we
going to do with the netadata?

The Rul e needs to contenpl ate the production of
native data. That is the nost easily usable formfor
litigants as a general matter. That statenment can be thrown
conpl etely out the wi ndow, though, when it cane to |arge
proprietary systens where a smaller plaintiff, or even a
|arge plaintiff, didn't have access to the software to view
it.

JUDGE SCHEI NDLIN:  Let me just ask you a few quick
questions. So do you favor a Rule that nandates the
requesting party should select the formof production it
wants? You are usually a requesting party. Should you have
to state what you want?

MR. BUCHANAN: | will, and | do, and | will do
that in the Rule 26 conference and | will do it in the Rule

16 conference. | think nmaking it perm ssive to do so and
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making it perm ssive for the other side to object to the
formrequested is fine. But | think having a presunptive
formof production would tilt the scales in favor of
sonet hing that may not work across a large-scale litigation
JUDGE SCHEI NDLIN:  That was only ny first
guestion. Should you have to specify to avoid confusion?
MR, BUCHANAN: | think it should be perm ssive.
JUDGE SCHEI NDLI N: Perm ssive, okay.
The ot her question | have for you is: should the
Rul e tal k about “the data should be produced in the formin
which it is created, in which it is ordinarily created”?
Shoul d that be the fallback, presunptive fornf®
MR. BUCHANAN: Here’'s what | want. | will let
peopl e who are good with | anguage and the Drafting Conmttee
tell me the best way to inplenent it. Wat | want is
information that is as accessible or as usable as on the
defendant’s system | nean that is what | want. In many
cases that is native files. In other cases with conpl ex
dat abases, it may be an extract of the data fromthe
dat abases.
JUDGE SCHEI NDLIN:  Well, we have those words

“created, stored, maintained” that you will see throughout

this meno. Which of those words do you like, or all of them
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0 inthe formin which it is created, in the formin which

it is stored, in the formin which it is maintained? Do any
of those excite you?

MR, BUCHANAN:. What excites ne is getting the data
in an accessible 0 no, those words don't excite ne,

frankly.

JUDGE SCHEI NDLI N:  Ckay.

MR BUCHANAN: It is in a formthat is as
accessible or as usable as the formin which the defendant
mai ntains their data.

JUDGE SCHEI NDLIN: So maybe “nmaintains” is the one
t hat does.

Ckay, Paul ?

MR. ROBERTSON. | hate to di sappoi nt once again,
and | think it is a function of how reasonably David
approaches nost of these issues, but | don't substantially
depart from what he is saying.

| think that, again, the first question, “Is there

a problen?” O as he said, “Look, in sone cases | want the

data in its native format,” and | think that is absolutely
right. 1In some cases, there are issues where the data in
its native format is relevant. | think that in other cases

you don’t want that.
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The Sedona Principles took the approach of: Look,
in nost cases production in paper or TIFF images is
acceptable. That draws gasps froma lot of plaintiffs, and
rightfully so in these nega-docunent cases. But | think
that sonetines we forget, with all of these nunbers of
terabytes and petabytes up on the screen, that in nost cases
the typical sides are not |ooking at that kind of volunme of
docunents, they' re looking at a smaller volume of docunents.

So when you create a default position that says
things |like “you have to express how you want el ectronic
docunents to be delivered to you,” often it is only 1,000
pages or 2,000 pages, and so getting electronic docunents
isn't necessarily useful.

| think there are two questions here. One is: is
there a presunption that a party should have to produce
things inits native format? | think that the answer is
there should not be such a presunption because it is a very
fact-driven issue.

The second issue | think is alittle nore
conduci ve to having sonething done in the Rules, and that is
it is a communication problem The three cases that you see
coll ected on page 8 of the materials are all situations

where a producing party gave paper and the requesting party
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said, “I don’t want this. | wanted sonmething in electronic
format.”

JUDGE SCHEI NDLIN:  Shoul d the requester have to
ask up-front and specify?

MR. ROBERTSON: | think that the answer is this.

A caveat, though, is of course if you specify electronic
docunents [J that doesn’t get you to where you want to go,

by the way, because you will sonetinmes get a TIFF i mrage, and
that still is the equivalent of getting a hard-copy
docunent. So | think that, as Dave was sayi ng, you want
sonething that is both electronic but then searchable in the
sane way that the defendant had it.

| think that there are three ways to go about
this: education is one; two is putting sonething in the
Rul e 26(f) conference; and three is putting it in Rule 34.
| think that the first two answers are the way to go. |
think that this is sonething where education is needed,
where places |ike the Manual on Conplex Litigation (Fourth)
has sonme | anguage to encourage parties to tal k about this.
| think it is inportant to put it in the Rule 26 checkli st,
to make both parties tal k about these kind of things, or
suggest that they do, so that they can avoid these

situations in cases where they are rel evant.
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| don’t think it is appropriate to put it in Rule
34 for a couple of reasons. One is that there are good
reasons that defendants do not to produce things in their
native format, and it is not sinply to hide things. It is
because, for exanple, you can’'t Bates stanp things; they are
mani pul at abl e by the discovering party; and they can be
changed so you go show up in court and sonething that you
produced in one format | ooks nuch different than it
ot herw se di d.

| think the other problemis that if you set up in
Rul e 34 the suggestion that one party “nust” or “may”
specify and the other party has the right to object, you
create a sort of presunption that there is this right to get
things in a native format. And | don’t think that anybody
is going there. | think people are saying it is a
comuni cation problem which I think is best handled with
26(f).

JUDGE SCHEI NDLI N How does that play into our
di scussi on of netadata and enbedded data, though? | nean,
if you are doing a TIFF i mage, you are presunptively not
getting it. |If you are doing paper, you are presunptively
not getting it. | think Dave said he thinks he

presunptively should get it.
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MR. ROBERTSON: | think that there J and |'d be
willing and eager to hear David s conmments on this, of
course ] but | think that in many cases the netadata i s not

rel evant. Wen you say netadata, | think that you want to
have it searchabl e.

You want to get an email that even if it is
produced in TIFF, you have a concomtant |ist of searchable
data that allows you to organize it by sender, by recipient,
by date. That is inportant. But when | think of netadata,
| think about pages and pages of code about how the emai
got from Tal | ahassee to Gainesville via sone server out in
the western part of the country. | don’t think anybody
wants that and it’'s very rare that it is needed.

JUDGE SCHEI NDLIN: G ven our tinme constraints, we
are going to the judge.

JUDGE FRANCI'S: This is a series of issues where |
think I amfirmy anbivalent. | think that | disagree with
Dave and believe that it probably would be hel pful in
avoiding conflict to require the requesting party to
identify the formof production. Now, | do not think that
that needs to be done in the Rule very specifically, but the
Advi sory Commttee notes mght point out that the greater

the specificity, the nore likely that we will be to avoid
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future probl ens.

If there is such a requirenent, should there be a
default node identified? | think that is inportant. |If
there is no default node, then judges are left with the
question: “Well, he didn't identify the form of production;
that means | shoul d inpose a default node, or it nmeans the
request should be stricken?” | don’t think that provides

enough gui dance, so | think there needs to be a default

node.

Whi ch brings us to the $64,000 question, which is:
what is that default node? There | amtruly at sea. |[If |
were to wite a Rule for today, | think I would say paper

producti on, because that is what everybody is capabl e of
doi ng, everybody who receives it is capable of analyzing it.
It is cunbersone, it is burdensone, but everybody can deal
withit.

But as | hear our technol ogi cal people tell us
that paper is going to disappear, that | think would be a
Rul e that would be quickly archaic. So | am | ooking for
sonet hing that would be a reasonabl e default position. But
| think that there needs to be a default position.

And finally, in terns of whether there should be

an identification of the responding party’'s right to object
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because it is inaccessible or hard to produce, | think that
isinthe Rules. | don't think there is a necessity for

el ectronic or other kinds of information to specify the
opportunity to object.

Rul e 26(b)(2) sets out terrific guidelines for
wei ghing factors to determ ne whether a docunment production
is too burdensone, too costly, and so forth, and those Rul es
enconpass the question of accessibility. | don’t think
there is anything necessary to be done there.

JUDGE SCHEINDLIN: G ven our tine constraints, our
| ast topic, responding to interrogatories, which is found on
pages 21 and 22 of your materials, we are going to give that
the shortest treatnment so we can get to your questions. |’'m
just going to call on Adamto quickly cover the question and
| eave it at that.

MR. COHEN: Right.

[Slide] As we race through this, there is the
current Rule. | hope that was enough tinme to read it.

[SIide] And we have sone suggestion as to what we
could do to sort of tweak this to deal with electronic
information. That would include producing the electronic
information and, | suppose, identifying it as well, and

possi bly giving conputer software so that you could derive
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the answer to your interrogatory fromthat electronic
i nformation.

[Slide] Questions raised in the materials are:

« Whether we need to include this option of giving
the “conputer software,” or whether we stay with, | guess,
the nore general solution of giving sufficient information
to find what you are | ooking for.

« And a question as to whether parties are
enpl oying 33(d) with regard to hard-copy and conputeri zed
files. In ny experience, they are. This is one of those
situations where you mght invite sonebody over to cone run
gueries on your database.

« And how does the fact that in many cases data
produced is prepared for the purpose of responding to an
interrogatory [J how does that nmesh with the obligation
i nposed under Rul e 347

JUDGE SCHEINDLIN: | think the real question here
is: if a producing party takes the option of producing in
this way, you would think the requesting party wants to be
able to use it; so if you are going to produce it, do you
have to produce enough to nake it usable, which nay nmean the

software or other material that goes with it?
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Do you want to say just one thing and then we're
going to go to questions?

MR. BUCHANAN:. The prem se of this provision is
that it is as easy for the receiving party to access the
data as it is for the defendant or for the producing party.
If you don’t have the software tools to access the data, you
don’t have the sanme ease to access the data that the
def endant does. So | think any production of electronic
data pursuant to an interrogatory request has to be
acconpani ed by the tools to access the data.

JUDGE SCHEI NDLI N:  Ckay.

Now, we have left a full fifteen mnutes for you
fol ks, so please use it. | see a hand way back there.

QUESTI ON [ Paul J. Pennock, Esq., Witz &

Luxenberg]: Paul Pennock from Witz & Luxenberg.
It seens to ne that if O well, let nme ask you

If we want to specify what we want froma particul ar
conpany, don’'t we first need to know how they are doing it,
what they have stored, how they have stored it, where they
have stored it? And, to touch on the bal ancing test, the
utility against the cost, what are they saying is the burden
of producing it? So in order to get to that specification

stage, don’t we need sone type of nechanismto get sonme very
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qui ck and early depositions of the people in the know? |

mean sonething even a little easier to do that 30(b)(6),

sonet hing very focused on IT issues, where we can get in [J

Dave Buchanan has done these depositions many tinmes [ and

figure out exactly what it is that we are trying to get, and
then we can specify what we need?

JUDGE SCHEI NDLIN:  Let ne nake a point to the
whol e audi ence. You don’t have to ask a question. Unlike
t he usual panel where they say “ask a question, not a
statenent,” not true. You are perfectly welcone to nake a
statenent. So if you want to answer your own question
there, what woul d be your suggestion, and is it Rul es-based?
What ever your suggestion is, is it Rules-based; is it
sonet hing we should do in the Rul es?

QUESTI ONER [ M. Pennock]: Yes, | think it would
be very helpful to have a Rule that guides magi strates and
judges to say, “W’'re not being unreasonable if we're
stepping in wthin weeks of comrenci ng an action and asking
for a series of depositions of particular |IT people in order
to identify answers to a series of questions,” a Rule that
woul d be very specific in order to nake the depositions
happen qui ckly and efficiently.

JUDGE SCHEI NDLIN: But you can do that at the Rule
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16 conference with the court.

QUESTI ONER [ M. Pennock]: You could, but it just
seens to nme it would be better if the court had sone
gui dance that this is not only a good idea but a necessary
predi cate to pursuing the electronic discovery that we may
be pursuing under these new Anendnents.

JUDGE SCHEI NDLI'N:  Okay. W’ve got to go al
over, but here. This gentleman was next. You will be
third, Jonathan, | prom se.

QUESTION [ M chael P. Zweig, Esq., Loeb & Loeb]:
|’"m M chael Zweig from Loeb & Loeb.

A practical question with respect to the form of
production. Wat nmethod or nethods are being used if you
are producing material in so-called native format to repl ace
the traditional Bates nunbering systemso that we coul d have
sone evidence of when it was produced, who produced it,
where it was produced from etc.?

JUDGE SCHEI NDLIN:  Ckay. | think we can turn to
the fornmer panelist George Socha to maybe address that,
because | think there is the equival ent of Bates stanping.
| think I have seen it. Ceorge?

MR SOCHA: Sort of.

JUDGE SCHEI NDLIN: Sort of, okay.
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MR. SOCHA: | think this is one the knotti est
i ssues of producing information in native form how do you
track what you got, who you got it from who you ve given it
to, and so on? W’re used to Bates nunbers w th paper.
It’'s easy to do. W do not yet today have any generally
accepted counterpart to that. The best you can do is the
type of thing that Joan | know has done as well: you keep a
| og of where the file came from a path of where it came
fromif necessary. |It’s a cunbersone process. W need to
figure out a way of doing that, and as far as | know there
is no generally accepted approach.

JUDGE SCHEI NDLI N:  Ckay.

MS. FELDMAN. If | could reply now?

JUDGE SCHEI NDLIN:  Yes, Joan, right. That nakes
sense.

M5. FELDVMAN.  You can basically put a w apper
around t hese docunents that allows you to affix any
information. Mst of the software out there today all ows
you to easily switch back and forth between native format
and this wapper fornmat.

| have one nore comment about enbedded versus
netadata, if | may.

JUDGE SCHEINDLIN: | prom sed Jonat han.
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M5. FELDVAN. Ckay, then |’'d be happy to do it.

JUDGE SCHEI NDLIN:  Ckay. Jonat han Redgrave?

QUESTI ON [Jonat han M Redgrave, Esq., Jones Day]:
Jonat han Redgrave. |’'mw th Jones Day.

| ve got a nunber of observations on this panel
and the presentations here, because in many ways this is the

nub of are the Rules going to change.

First 0 and it is a point that |I think Paul made

very well [0 we've got to renenber, for the Rules Commttee,

that the vast bul k of cases don’'t deal with the nega-
docunents, the nega-issues, and any Rul e change really has
to take account of the fact that it shouldn’'t force onto
those cases a world in which it just doesn’'t make sense for
the econony. W’ ve already got enough issues about the
price of litigation putting people out of the reach of
district courts, and we do not want to inpose sonething that
wll go further.

Second, the perfect is often said to be the eneny
of the good. Perhaps the definition of a “docunent” coul d
be tweaked or added upon, but is it really necessary? 1Is it
sonmet hing that we need to change or is it good enough as is?
| think ny response to that is it probably is if it was

standing by itself, Ceteris Paribus.
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But if you really want to get down into nmaking

maybe sone tier presunptions about whether certain data

shoul d be produced or not produced in the case presunptively
O for instance, if you are going to take out inaccessible

data, or if you want to take out netadata [J if you are

going to create those kinds of presunptions in the Rules
sonewhere else, in Rule 34, then perhaps you do need a
separate definition so you can refer back and nmake it a
better process. So | think for changing the definition that
is the only reason you want to do that, if it is going to be
part of a bigger picture schenme of changing the Rule to
build on presunptions.

From t he Sedona work, obviously | think there are

sone good places for building in presunptions [ and

remenber, presunptions are things that can be overcone [

but to deal with the vast bul k of cases they could be done
this way, but then there is a place for those exceptions to
be dealt wth.

| think the Rule 16/ Rule 26 conference is a great
pl ace to get that initial information that hel ps you
understand where that case is going to break on the

presunptions one way or another. In the |IPO cases |I know up
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here in New York, part of that Rule 16 conference was an
enornmous survey of information of the various kinds. They
had to cone forth and say what their processes were, where
their tapes were, where their data were, where the key
enpl oyees were. That was sonething that was done up-front,
and | think it tremendously guided those parties both on
finding the responsive discoverable information and al so
keepi ng costs down, so it hel ped both sides.

In terns of the form the last thing on the form
| think the proposed Rule change is a good idea to force
people into saying, “I really want it this way,” and the
respondi ng party saying, “l can do it or not.” It builds on
the Rule 16/ 26 concept, but | think the proposed Rul e does
make sonme sense in that area

JUDGE SCHEINDLIN:  Ms. Tadler? | prom sed her
next. He is absolutely next.

QUESTION [Ariana J. Tadler, Esq., MIberg Wiss
Bershad Hynes & Lerach]: Ariana Tadler from M | berg Wi ss.

| think both David and Paul comented that they do
not think there should necessarily be a presunption of
native formbeing required. But | guess an observation, or
perhaps just an issue for thought, is whether there then has

to be a corresponding counter-rule, which is that the
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expected producing party should not have the ability to set
the formprior to any conference and then have the ability
|ater to say, “W’'ve already set it ina formand nowit’'s a
burden to go back.”

That is sonmething that certainly | think we as
plaintiffs’ counsel have encountered at tines, where we
understand that on the defense side you nay be wanting to
set things up so that they are avail able and preserved, but
si mul t aneously we want you to have an understandi ng that we
may very well want it in a different formand we don’'t want
to hear “burden” |ater.

JUDGE SCHEINDLIN: | prom sed, so right there.

QUESTION [WIliam A Fenw ck, Esq., Fenw ck and
West]: Bill Fenwi ck, Fenw ck and West, from Silicon Valley.

| have three points to nake really. The first one
| would consider to be nore global. One of the problens
that we are struggling with here is that we are trying to
i npose what is an obsol ete paradigmon what is the current
reality. Wat | nean there is we should try to get rid of
this word “docunent” and we should go to “information.”

If you look at Rule 34, the word “docunent”
appears four tinmes in Rule 34. |[|f you changed it to

“information,” | think you would enlighten rather than
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conf use.

The second point that | wanted to make had to do
with the business about you can’'t tell if there has been any
change in data if you produce it in native format. That is
not true. You can put a lock that will tell you imredi ately
if one bit of it has been changed. So that is not an
obstacle to native format. That doesn’t nean that |

necessarily endorse native format in every occasion.

The other issue J I'’msorry to say | take issue

wi th the Judge because | thought he did an excellent job

is | think your default is wong. It should not be paper.
I f you want paper equivalent, go TIFF. TIFF is pretty easy
to access and it greatly increases the efficiency of the
revi ew.

| happen to think that inmges are not the way to
go because they do not becone machi ne-searchable, and if you
start looking at this fromthe standpoint of its utility to
what you tal ked about, justly resolving disputes, you ought
to be looking to the cost of review ng, identifying, and
speci fying the presentation that you are going to make.

JUDGE SCHEI NDLIN:  Thank you.

QUESTION [David M Bernick, Esq., Kirkland &

Ellis, Standing Rules Conmittee]: M nane is David Bernick.
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I"’'mwith Kirkland & Ellis in Chicago. |’ma nenber of the
St andi ng Comm ttee.

| think we are finding here kind of a reinvention
of the same discussion that the prior panel ultimtely cane
to, which is focus and relevance. The issue in Rule 34 is
not whether it is relevant, it is not whether it is costly;
it is whether sonething is producible. It is not whether
production is required; it is sinply what is producible. As
a consequence, the definitions or the itens in Rule 34 are
incredi bly broad. | suppose we could nake them even broader
if in fact what is then included is producible.

But what we end up tal king about in the context of
this discussion concerning Rule 34 is the ultimte issue,
which is then managi ng the production requirenent. That
doesn’t have to take place through Rule 34. That should
take place using all of the other nmeans that are avail able
under the G vil Rules.

For exanple, the conferences at the begi nning of
the case [J there don’t even need to be depositions. You

coul d have an informal conference with the court that hel ps
the parties identify what the | andscape of information is
and what kind of production requirenments make sense. Rather

than creating an obligation on the producing party to
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specify or on the requesting party to specify, have a

di scussion at the beginning, find out what the avail abl e
information is, and begin at the very first part of the case
to focus on relevance and need. That really should be the
benchmark for then figuring out these other questions.

So |l don’t think it is really a Rule 34 issue.
think it really focuses on the other Rules.

MR. BUCHANAN:. May | respond?

JUDGE SCHEI NDLIN:  Yes. One of our panelists
asked for a quick response to that, and then we’ll go to
Mark. You ve had your hand up for a while, Mark.

MR. BUCHANAN: Just one observation, and | think
echoed this in ny comments. That is that the conferences
are really where | would expect that the parties will be
able to frane whether native is a good idea, whether
enbedded information or netadata is a problemin the context

of a given case.

The problemthat |itigants have today [ and M.

Tadl er highlighted this [0 is that getting the information

today fromthe defense prior to taking an MS deposition is
virtually inpossible. And |I’mnot sure that the neet-and-
confer structure will flesh out in enough detail the type of

information that is necessary to devel op a neani ngf ul
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request under Rule 34. It is ny hope that the Rules will be
interpreted broadly to require the litigants to really share
their IT information at an early phase so that we can
acconplish those ends.

And just to respond to M. Redgrave on the | PO
data questionnaire, what precipitated that questionnaire, as
you know, was a spoliation challenge raised by sone reports
in the news nedia. Absent that, I'’mnot sure the litigants
woul d have felt confortable making a notion to conpel for
certain discovery that led to that questionnaire.

So | think the current Rules systemas it relates
to the neet-and-confer process is broken in the context of
2004.

JUDGE SCHEI NDLIN:  Sadly, we have only three
mnutes. W are taking until 12:05 because we didn't start
until five mnutes late, so we have three mnutes left.

Mar k?

QUESTION [ Mark O. Kasanin, Esq., MCutchen, Doyle,
Brown]: Mark Kasanin from Bi ngham McCut chen

As a former nmenber of the Advisory Conmittee,
have a conment on the rul e-maki ng process itself as it
relates to Rule 34, and perhaps to other Rules. W already

know t hat technol ogy may very well overtake whatever we do
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here because of the three-four-year lag that it is going to
take to get a Rule in place even if we nove on it right now
By then, sone of the things that we are tal king about now
may wel | be obsol ete or soon beconme obsol ete after that
effective date. QO her technology will cone into play.

If we start with very precise and nore specific
definitions, | think what we are doing is enbarking on a
course where we need to keep anmending the Rule as we go
al ong to take account of future devel opnents. |’mnot sure
that that’s something that the bench and bar really want to
see, and we know that from past experience, that the nore
times we anend the rules, the nore criticismwe get. So |
think that is just an overall consideration to be kept in
m nd.

JUDGE SCHEI NDLIN: Okay. W’ve got to go to this
si de.

QUESTION [Patricia A Martone, Esqg., Fish &
Neave]: Patricia Martone, Fish & Neave.

| handl e very conpl ex, high-stake, patent
infringenent litigation. M/ experience is | think it would
be excellent to nake sure that electronic discovery is
di scussed in Rule 26 conferences and Rule 16 conferences.

But one of the challenges that we always face is how not to
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drown in so nmuch information and docunents that we | ose
sight of the big picture of the case, and keeping the big
picture of the case is very inportant in representing both
plaintiffs and defendants.

My experience is not about arguing about netadata.
My experience is trying to find out as a plaintiff, for
exanpl e, what kind of databases the conpany keeps that allow
me to track processes used that are infringing processes to
products. And so in the beginning of a case | don’'t need to

di scuss the I T aspects of every docunent in the conpany, and
so | would rather not be g while | think we have to di scuss

the initial format of production, I would like the
flexibility to take depositions from engi neers, for exanple,
find out how they access this information, and then perhaps
ask focused inquiries.

So | guess | would say | amnot in favor of
amending the definition of “docunent.” | amvery nuch in
favor of early discussion of electronic discovery.

JUDGE SCHEI NDLIN:  Joan, last word. Did you want
to tal k now about the netadata and enbedded data you
menti oned earlier you were about to address? W' Il close
with that.

M5. FELDVAN. | will say that you may have to
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di scuss formof production as it relates to preservation.
Let nme give you an exanple of a docunent, a Power Poi nt
presentation. You have netadata associated with it. That
i ncludes the true author’s nane and the conpany that it
originated from That’'s in your netadata, that’s in your
file properties.

Wt hin your PowerPoint presentation you may have
an animated slide from sonebody standing like this
[gesturing] with the animation going like this [gesturing].
If you print that docunment out, you don't get the netadata,
you don’t get the true authorship information, and you don’t
get anything that m ght have been enbedded in there, say
t hrough ani mati on.

Why woul d that be hel pful to you? Wat about a
case involving a biotech firmthat had spent $6 mllion in
devel opi ng their product, the PowerPoint slides were
acquired from soneone who had left to start another conpany?
If they had sinply printed out that information, no one
woul d ever have known that the true authorship and ownership
of that slide was actually the originating conpany; they
woul dn’ t have known what those edits were.

So when you are making this decision about “here’'s

how we’re going to produce it in a static format,” you have
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to make sone provisions at the very least for preservation
of the native and some way of |inking back because it is
part of the docunent.

JUDGE SCHEI NDLI N:  Thank you.

| want to take a mnute to thank these panelists.
Believe it or not, it |ooks so easy, but they put in a |ot
of tinme to prepare. So thank you very nuch

DR. CAPRA: W will take a lunch break. W wll
reconvene here at 1:15.

[ Session adjourned: 12:05 p.m]
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