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VEMORANDUM

To: Advi sory Committee on Gvil Rules
From Ri ck Marcus

Dat e: Sept. 15, 2003

Re: E- di scovery rul e di scussion proposals

During the May, 2003, neeting, the Commttee authorized the
Di scovery Subconmttee to attenpt to draft proposed anendnents to
address seven concerns. Thereafter, the initial drafting tasks
wer e parcel ed out anong Subconmm ttee nenbers, working either in
tandem or alone. That effort produced a set of initial drafts
that | conbined into a nenorandum attenpting to integrate them
into one package. In a nunber of instances, the nenorandum (Iike
the initial drafts) had nmultiple options to deal with specific
i ssues.

On Sept. 5, 2003, the Subconmittee nmet for a full-day
consideration in detail of the various proposals. During the
nmeeting, the Subconmittee sel ected various proposals for
submni ssion for discussion purposes to the full Conmttee, and
nodi fied or refined the | anguage of several of them It also
deci ded not to present a proposal on one of the topics identified
in May -- expanding initial disclosure under Rule 26(a)(1) to
i nclude informati on about conmputer systens. This nmenorandum was
prepared on the basis of the Sept. 5 discussion. Owing to tine
constraints, the Subcommttee has not had a chance to review this
menor andum and undoubt edl y some m stakes of understandi ng have
crept into it. The presentation proceeds as follows:

(1) Definition of the subject -- p. 4
(2) Including discussion of these issues in the early
di scovery planning -- Rule 26(f), Rule 16(b), and Form

35 -- p. 7

(3) Definition of docunent -- Rule 34 -- p. 14
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(4) Formof production -- p. 17

(a) Docunents -- p. 17

(b) Interrogatories -- p. 21

(5) Addressing the producing party's burden of retrieving,
revi ewi ng, and producing inaccessible data -- p. 23

(6) Addressing privilege waiver -- p. 29

(a) The "Quick Peek"™ Approach -- p. 29

(b) Inadvertent Production -- p. 35

(7) Preservation, "Safe Harbor," and Sanctions -- p. 39

(a) Preservation and Safe Harbor -- p. 39

(b) Sanctions -- p. 43

(8) Appendix -- Privilege Waiver Agenda Materials from Fal
1999 Meeting -- p. 46

It bears enphasis at the outset that these are nerely
di scussi on proposals. \Wether any actual anendnents shoul d be
proposed, and what they should be if they are proposed, are
guestions which the Subconm ttee has yet to answer. |ndeed, the
full Committee is planning to host an inportant conference on
t hese topics on Feb. 20-21, 2004, at Fordham Law School. That
conference will provide an opportunity to exam ne the proposals
set out in this nmenorandum nodified as needed in light of the
Comm ttee discussion on Oct. 2-3, but also to consider the |arger
guesti on whet her any changes are needed. The Subcomm ttee coul d
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conclude after that consideration that the current rules are
adequate to deal with the challenges of this form of discovery,
and that no rul e changes are needed.

One further introductory matter should be kept in m nd:
Al t hough these proposals are presented and shoul d be di scussed
individually, it is inmportant to think of the way in which the
aggregation of several of themwould fit together as a bal anced
package. |If there are inportant problens with discovery of
electronically-stored materials, it is likely that they affect a
nunber of litigation constituencies, not just one. Thus, one
goal would be to devel op a bal anced set of proposals that woul d
address the concerns of various elenments in the litigation
system

Restyled format for proposals: After the preparation of the
initial drafts of possible amendment proposal s had been
conpl eted, the question whether they should be worked into the
present rules or the restyled rules arose. As you know, the
restyling process for Rule 26-37 and 45 has proceeded apace, and
may result in initial publication of prelimnary drafts next
Sunmmer. In addition, it has been true for some tinme that when
rul e subdivisions were anended to acconplish substantive change
they were also restyled. Thus, the pendi ng anendnent proposals
for Rules 27 and 45, which the Commttee forwarded to the
Standing Conmittee earlier this year, are in restyled form
Agai nst this background, it seemed wise to try to develop rule
change proposals that fit into the restyled format. O herw se
there m ght be a need to nmake changes to nove into that format
later. Accordingly, the discussion proposals included in this
menor andum adhere to the current version of the restyled rules,
whi ch are the subject of separate discussion during the Cct. 2-3
nmeeting. Changes to the pending style proposals are indicated by
stri keover and underscoring. Further changes to these rules in
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107 the restyling project should be reflected in the e-discovery
108 anendnent process as well.
109
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(1) Definition of the subject

This is not one of the seven areas on which the Subcomm ttee
said it would focus, but it energed fromthe drafting process as
an i nportant one. Working sonewhat independently, Subconmttee
menbers devel oped a variety of sets of words to describe the
topic on which we were working: Three years ago, | called it
"conput er-based or electronically stored information." During
the drafting process this year, various Subcomm ttee nenbers
favored various phrases: "information stored on a conputer or in
electronic form" "docunents created or stored electronically,"”
"data fromelectronic nedia, including conputers,” and
"el ectronic docunents."”

Al of these phrases have sone appeal, but using different
ones in different places seened undesirable unless it was
necessary. Accordingly, at the Sept. 5 neeting the Subcomm ttee
tried to settle on a single phrase to cover the subject. It is
not clear that it did so, but for purposes of sinplicity the
first topic is a rule provision that would attenpt to adopt and
define a single phrase that could then be invoked throughout the
di scovery rul es:

Rule 26. Duty to Disclose; General
Provi si ons CGoverni ng Di scovery

(h) Electronically-stored data.

(1) Scope of electronically-stored data.
El ectronically-stored data [Di gital data]
{ Comput er - based data} includes all information
created, nmaintained, or stored in digital form on




143
144
145
146
147
148
149
150
151
152
153
154
155
156
157
158
159
160
161
162
163
164
165

CCT. 2-3 MIG 6 E- DI SCOVERY

magnetic, optical or other nedia, accessible by

t he use of electronic technology such as, but not
limted to, conputers, tel ephones, persona
digital assistants, nedia players, and nedia

Vi ewers.

(2) lnaccessible electronically-stored data. [This
provision wll be added later in the nmenorandum
under item (5), and the heading is included here
as a pl acehol der.]

Comrent s

This is a first effort. It is intended to be broad. As
i ndi cated, the catch-phrase "el ectronically-stored data" could be
repl aced by other phrases simlarly defined. And the definition
certainly should be examined with great care. That m ght be an
i nportant focus of the Fordham conference.

A basic question is whether we can devise a definition that
will stand the test of tine.' In this area, change noves fast,
and technol ogi cal evol ution can be breathtaking. There is
legitimate concern that any definition we fix upon presently

! One possible statutory reference would be 15 U.S.C. § 7006,
whi ch contains definitions for the Electronic Signatures in d oba
and National Conmerce Act. It includes the follow ng:

(2) Electronic
The term"el ectronic" neans relating to technol ogy
having electrical, digital, magnetic, wreless, optical,
el ectromagnetic, or simlar capabilities.
(4) Electronic record
The term"el ectronic record" nmeans a contract or other

record created, generated, sent, comunicated, received, or
stored by el ectronic neans.
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coul d be rendered neani ngl ess by changes in five or ten years.
The goal of this effort is to try to use terns that anticipate

t echnol ogi cal devel opnments and would be sufficiently flexible to
be of use once those occur. Thus, it is hoped that, if current
consi deration of chemcal or biological conputing actually |eads
to innovative techni ques, those new techni ques woul d be
enconpassed within the terns used here. The hall marks seemto be
that information will be in digital format and that the nmanner of
access wll in sone sense depend on el ectronic technol ogy.

Anot her point to be kept in mnd is that, particularly under
the Style Project, definitions in the rules are not favored. |If
it is desirable to have this one, it may al so be inportant to
enphasi ze the need for it throughout the rul e anendnent process.
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180 (2) Including discussion of these issues

181 in the early discovery planning --

182 Rule 26(f), Rule 16(b), and Form 35

183

184 The initial draft presented to the Subcommittee on Sept. 5

185 cont ai ned consi derabl e detail about topics to be discussed
186 regardi ng di scovery of electronically-stored data.? The

2 The proposal for a new (C) was as foll ows:

(C whether any party expects to [provide initial
di scl osure of or] seek discovery of data from
el ectronic nedia, including conputers and, if so,
indicate the parties' agreenents or proposals
concer ni ng:

(i) t he steps needed to segregate and
preserve fromalteration or destruction
any such dat a;

(i) the antici pated scope of discovery of [e-
mai | nmessages] {data fromelectronic
nmedi a}, and the search protocol for such
data, including treatnent of inadvertent
production of privileged materials;

(iii)the format, nedia, and procedures for the
production of such data;

(v) whet her restoration of deleted data or
exam nati on of back-up nedia nmay be
sought, and [which party shoul d bear]
{the appropriate allocation of} the
resulting cost;

(v) any other issue concerning the
[di scl osure or] discovery of such data
that a party reasonably believes should
be addressed in this case;

There was al so a proposal to invite counsel to consider the
need for a confidentiality order during the conference as a nethod
of raising the possible need for protective provisions regarding
proprietary software and the I|ike.
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consensus of the Sept. 5 neeting was that a nore genera
description of the topic would be nore suitable for the rule, and
that the details included in the initial draft should be
addressed in the Note.

Rul e 26

(f) Conference of the Parties; Planning for Discovery.

(1) Conference Timing. Except in categories of proceedings
exenpted frominitial disclosure under Rule 26(a)(1)(B)
or when otherw se ordered, the parties nmust hold a
conference as soon as practicable -- and in any event
at | east 21 days before a scheduling conference is held
or a scheduling order is due under Rule 16(b).

(2) Conference Content; Parties' Responsibilities. In
conferring, the parties nmust consider the nature and
basis of their clains and defenses and the
possibilities for a pronpt settlenent or resol ution of
t he case; nmke or arrange for the disclosures required
by Rule 26(a)(1); and devel op a proposed di scovery
plan. The attorneys of record and all unrepresented
parties that have appeared in the case are jointly
responsi bl e for arrangi ng the conference, for
attenpting in good faith to agree on the proposed
di scovery plan, and for subnmitting to the court within
14 days after the conference a witten report outlining
the plan. The court nay order the parties or attorneys
to attend the conference in person.

(3) Discovery Plan. A discovery plan nust state the



221
222
223
224
225
226
227
228
229
230
231
232
233
234
235
236
237
238
239
240
241
242
243
244
245
246
247
248
249
250
251
252
253
254

CCT. 2-3 MIG

Thi s

10 E- DI SCOVERY

parties' views and proposals on:

(A)

(B)

(Q)

what changes should be nmade in the timng, form
or requirenent for disclosures under Rule

26(a) (1), including a statenent of when initial
di scl osures were made or will be made;

t he subj ects on which discovery nay be needed,
when di scovery shoul d be conpl eted, and whet her
di scovery shoul d be conducted in phases or be
limted to or focused on particul ar issues;

whet her any party antici pates di scl osure or

(ES

(ED)

sort

di scovery of electronically-stored data, and if so
what arrangenents should be nade to facilitate
managenent of such di scl osure or discovery; and

whet her provi sion should be nade to facilitate
di scovery by protecting the right to assert
privilege after the [inadvertent] disclosure or
production of a privil eged docunent; and

what changes should be made in the limtations on
di scovery inmposed under these rules or by |oca
rul e, and what other limtations should be

i nposed; and

any other orders that should be entered by the
court under Rule 26(c) or under Rule 16(b) and

(c).
Conment

of amendnment to Rule 26(f) to pronote early
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consi deration of e-discovery issues seens likely to be wdely
acceptable. Such activity already is required by local rule in
three districts, and another appears to be adding such a

requi renent. A nunber of commentators enthuse about this sort of
pl anning activity. It mght be a substitute for trying to adopt
specific rules to deal with the nyriad things that could be
covered by such a discussion. In any event, such specific rules
woul d presumably serve as default settings in the absence of
party agreenent. On the other hand, having specific rule
provisions as well mght be a useful addition to the generalized
directive in Rule 26(f), as specific rules could give parties and
courts a starting point on howto react to various proposals the
parties make in with regard to these topics.

The addition of proposed consideration of arrangenents
regarding privilege waiver also seens a worthwhile thing to
raise, and it mght tie in directly with one of the possible
nmeasures regardi ng wai ver consi dered bel ow, known as the
stipul at ed order approach.

Form 35. Report of Parties' Planning Meeting

3. Discovery Plan. The parties jointly propose to the
court the follow ng discovery plan: [Use separate paragraphs or
subpar agraphs as necessary if parties disagree.]

Di scovery will be needed on the follow ng subjects:
(brief description of subjects on which discovery wll
be needed)

Di scl osure or discovery of electronically-stored data is
anticipated, and it should be handl ed as foll ows:
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(brief description of parties' proposals)

A privilege preservation order is needed, as foll ows:
(brief description of provisions of proposed

order)

Al l discovery comrenced in tinme to be conpeted by

_______ (date) [Di scovery on __ (issue for
early discovery) to be conpl eted by
_______ (date) ]
* * %
Comment
Thi s expansion of the formmay be useful to call |awers'

(and perhaps judges') attention to the need to attend to these
matters as inposed by proposed Rule 26(f)(1)(C). Note that the
Rul e 26(f) proposal above nandates di scussion of these matters.

| ndeed, it may be that adding sonething to Rule 16 is not
necessary if parties can be expected to include this material in
their discovery plans, and thereby call these topics to the
judge's attention.

Rule 16. Pretrial Conferences; Scheduling; Managenent

(b) Schedul i ng.

(1) Scheduling Order. Except in categories of actions
exenpted by local rule as inappropriate, the district
judge -- or a magistrate judge when authorized by | oca
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323 rul e--must issue a scheduling order:

324

325 (A) after receiving the parties' report under Rule
326 26(f); or

327

328 (B) after consulting with the parties' attorneys and
329 any unrepresented parties at a scheduling

330 conference or by tel ephone, mail , or other

331 sui t abl e neans.

332

333 (2) Tinme to Issue. The judge nust issue the scheduling
334 order as soon as practicable, but in any event within
335 120 days after any defendant has been served with the
336 conplaint and within 90 days after any defendant has
337 appear ed.

338

339 (3) Contents of the Order.

340

341 (A) Required Contents. The scheduling order nust
342 limt the time to join other parties, amend the
343 pl eadi ngs, conpl ete discovery, and file notions.
344

345 (B) Permtted Contents. The scheduling order may:
346

347 (i) nmodi fy the timng of disclosures under
348 Rul es 26(a) and 26(e)(1);

349

350 (i) nodi fy the extent of discovery;

351

352 i provi de for disclosure or discovery of
353 el ectronicall y-stored data;®

® Note that one could include this as a mandatory provision

in 16(b)(3)(A). But that woul d probably be unduly aggressive,
even t hough proposed 26(a)(1)(C) is limted to situations in which
di scovery of this data is expected.
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354

355 (iv) provi de for protection agai nst

356 [i nadvertent] waiver of privilege; and
357

358 (vit+) set dates for other conferences and for
359 trial; and

360

361 (vitv) i nclude other appropriate matters.

362

363 (4) Modifying Schedule. A schedule may be nodified only
364 for good cause and by | eave of the district judge or,
365 when aut horized by local rule, of a magistrate judge.

366
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(3) Definition of docunent -- Rule 34

Rul e 34. Produci ng Docunents and Tangi bl e Thi ngs,
or Entering onto Land, for Inspection and O her Purposes

(a) In General. Any party may serve on any other party a
request within the scope of Rule 26(b):

(1) to produce and permt the requesting party or its
representative to inspect and copy -- or to test or
sanple -- the following itens in the responding party's
possessi on, custody, or control:

(A) any designated docunents -- including witings,
drawi ngs, graphs, charts, photographs, sound
recordi ngs, and other data or data conpilations in
any [magnetic or other]” nmedia from which
i nformati on can be obtained or, when necessary, be
transl ated by the responding party into a
reasonably usable form [and including, for
el ectronically-stored data, all data stored or
mai nt ai ned on that docunment {if the court so
orders for good cause},]® or

(B) any tangible things or;

* |s the bracketed phrase a useful addition?

> This phrase raises a question on which the Subconmittee did
not reach consensus regarding initial production including

net adat a and enbedded data. The stronger argunent for routine
production is made for netadata, so that the material may be

el ectronically accessed and searched, than for enbedded data. The
further phrase making this form of production dependent on court
order based on good cause would make this a "second tier"

di scovery matter avail able only under the supervision of the
court. It probably needs refinenment if it is retained to nmake

cl ear what data the court-order requirenment applies to.
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391

392 (2) to permt entry onto designated |and or other property
393 possessed or controlled by the respondi ng party, so
394 that the requesting party nay inspect, neasure, survey,
395 phot ograph, text, or sanple the property or any

396 desi gnat ed obj ect or operation on it.

397

398 Comment

399 The proposed addition to Rule 34(a)(1) (A was acconpani ed by
400 a proposed Comm ttee Note:

401

402 The inclusive description of "docunents” is revised to
403 accord with changing technol ogy. For docunents created or
404 stored electronically, all data about the creation of the
405 file, such as header information, file size and | ocation,
406 date of creation and author -- comonly known as netadata --
407 is to be considered part of the docunent and thus

408 di scoverable. Simlarly, substantive information hidden
409 within the file itself -- conmmonly known as enbedded data --
410 is also discoverable. Such data includes, for exanple, the
411 substance of previous edits, formatting commands, links to
412 other files, hidden rows or colums in spreadsheets, or

413 "electronic stickies,” which are notes or remni nders that

414 aut hors and reviewers | eave for each other.

415

416 When docunents are produced as they are ordinarily

417 stored or maintained, nmeaning the formin which they are
418 created and stored on the conputer, rather than in a special
419 format (e.g., .tiff inmages or .pdf format), both the

420 net adata and the enbedded data will be produced with the
421 electronic file. Accessible data is that which is in an
422 i mredi ately usable format, and does not need to be restored
423 or otherw se mani pulated. 1t does not include data that has

424 been del eted and is now avail able only on backups or through
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restoration of deleted files by neans of retrieving residua
data or file fragnents. Those docunents, which are
retrievable but not ordinarily accessible, may be produced
only if a court determ nes that such production is required
and addresses the question of the cost of that production.®

There was extended debate during the Sept. 5 neeting on
whet her inclusion of nmetadata and enbedded data shoul d be
routinely required in initial production of docunents.
Opposition to a routine requirenent was based on the | ow
i kelihood that this material -- particularly enbedded data --
w Il be used, and on the added cost resulting from mandating that
it be included. Support for a broader production requirenent
enphasi zed that netadata, at |east, nay be necessary for the
reci pient to mani pul ate the docunments using its own conputer
system Certain types of electronic production -- .tiff inages,
for exanple -- were said to be "no better than paper,"” requiring
ti me-consunmi ng and costly conputer inputting before they could be
used effectively. The draft thus has this provision in brackets,
with a further possibility of nmaking required production depend
on court order. As noted above, it will probably be inportant to
refine this provision, if it is to be retained, to clarify what
it applies to.

Note al so the overlap between this topic and the next one --
formof production. To the extent the proposed Rul e 34(b)
provi sions there give the requesting party a right to seek
production in a specified format (e.g., with netadata), and
permt the responding party to object to the requested format
only if it produces the electronically-stored data in the formit
usually stores the data (presumably with nmetadata al so).

® Note that the question of access to such inaccessible

material is addressed under heading (5) bel ow
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(4) Form of production

(a) Docunents

Rul e 34. Produci ng Docunents and Tangi bl e Thi ngs,
or Entering onto Land, for Inspection and O her Purposes

(b) Procedure.
(1) Formof the Request. The request nust:

(A) describe with reasonable particularity each
i ndi vidual itemor category, the itens to be
i nspected; and

(B) specify a reasonable tine, place, and manner for
the inspection and for performng the rel ated
acts. The request may specify the formin which
el ectronically-stored data are to be produced.

[Alternative]’

(D) specify the formin which docunents
el ectronically-stored data are to be produced.

(2) Responses and Objections.

(A) Time to Respond. The party to whomthe request is

" This alternative makes it mandatory to specify the form of

production. That is nore in keeping with the formof the rule,
but the question whether this specification should be mandatory or
perm ssi ve pronpted substantial disagreement in the Subcomittee.
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directed nust respond in witing within 30 days
after being served. A shorter or |onger tine nmay
be directed by the court or stipulated by the
parties under Rule 29.

(B) Responding to Each Item For each itemor
category, the response nust either state that
i nspection and related activities wll be
permtted as requested or state an objection to
the request, specifying the reasons.

(C) Objections. An objection to part of a request
nmust specify the part and permt inspection and
related activities with respect to the remainder.

A party may object to the requested formfor
produci ng el ectronically-stored data [and to
production of electronically-stored data that are
not {reasonably} accessible [w thout undue burden
or expense] {reasonably available} in the usua
course of the producing party's business
{activities}].®

(D) Producing the docunents.

(i) 1In general. A party producing docunments for
i nspection nust produce them as they are kept
in the usual course of business or nust
organi ze them and | abel themto correspond to

8 In the next section, we will see that a Rule 26(h)(2)

proposal has energed as the nethod for dealing with the

I naccessi bl e data problem Assuming (as is the intent) that this
provision can do duty for all forms of discovery, it would seem
unnecessary to add a parallel provision here in Rule 34. But the
Conmmttee Note should call attention to the application here of

t he i naccessi bl e-data proposal .
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the categories in the request.

(ii) Electronically stored materials. A party
produci ng el ectronically-stored data may
produce themin the formin which they are
ordinarily [created and]® stored.!® Unless
the court orders otherw se for good cause, a
party producing electronically-stored data
need only produce it in one form?

Commrent

® |s this phrase useful here? Unless creation in a certain

format nmakes it easy to put data stored in another format back
into the format in which it was created, the phrase m ght be taken
out. |If the phrase is retained, should it be "created or"?

9 This mght seeminconsistent with the earlier provision
that the party seeking production may request production in a
certain format. Perhaps the reconciliation, which could be
explored in a Cormttee Note, is that the right to request
production in a certain formgives way if that is not a formin
whi ch the producing party ordinarily creates or stores the
material. That would seemto nean that the grounds of objection
are generally limted to those based on what the producing party
ordinarily does to create or store the docunents. One
conplication that m ght warrant consideration is a situation in
whi ch the producing party creates and stores the docunents in nore
t han one format, which | would guess can occur. |If that is true,
shoul d the party requesting production have a right to insist on
production in the format nost useful to it, or can the respondi ng
party choose the format (possibly to frustrate the other side's
use of the material)?

1 This sentence was added after the Sept. 5 neeting to
i ncl ude sonething that seened inportant to some of the
participants at that nmeeting -- that a party should not be able to
demand one form of production, perhaps hard copy, and then demand
a duplicate production in another form perhaps electronic. The
Subconmi ttee has not seen or commented on this proposal. It may
be inportant to address the question whether the producing party
or the requesting party gets to choose the formof production
where the producing party creates or stores the data in nultiple
forms.
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A key question is whether it should be mandatory that the
party requesting production specify the formof production it
desires. Argunents for required specification include
facilitating discovery generally and forestalling denmands that
materi al produced in one formbe re-produced in another form An
effort has been nade to add a provision addressing the latter
problem Argunents in favor of making the request optiona
i nclude the assertion that the requesting party nay often not
know what format it wants, or which ones the other parties use.
Mor eover, technol ogi cal devel opnents may nake this issue | ess
inportant in the future.

As noted the first footnote acconpanying proposed Rul e
34(b)(2)(D)(ii), it may be necessary to be nore focused, either
in the rule or the Note, on how a conflict between the parties
about the form of production should be resolved. |In general, it
woul d seemthat the sensible way is to bal ance burden on the
produci ng party against utility to the party seeking production.

The first nmmjor case involving discovery of conputer-readable
mat eri al ' i nvol ved what might partly have been an effort to
defeat the other side fromusing the material to build its case.

More recently, there have been repeated suggestions that parties
producing materials stored electronically sonetinmes select a form
of production that mnimzes their utility to the other side.
There probably is often a wi de range of reasonably possible forns
of production, and we could be nore or less directive about the

2 |'n National Union Elec. Corp. v. Matsushita El ec. |ndus.
Co., 494 F. Supp. 1257 (E.D. Pa. 1980), Judge Becker required
producti on of a conputer-readabl e version of |engthy interrogatory
answers initially provided in hard copy formto save the
di scovering party the burden of inputting the material (in order
to analyze it) dealt with a situation of this sort. There the
court was confronted with work product objections based on the
fact that the conputerized version had been created by counsel
and enphasi zed that the production ordered had the sanme content,
but in a different form
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way in which the court is to oversee the parties' debates about
choosi ng the proper version.

A separate probleminitially raised in Shira's article in
the Boston College Law Review is that there nay be proprietary
aspects to the formin which the data are kept. In the Brooklyn
menor andum anot her provi sion was added to address that question:

and the party making the request may not rel ease such
information in that formto anyone other than its expert

W t nesses unl ess the producing party agrees to such rel ease
or the court so orders.

One way of addressing this issue would be to say in the Note that
the court should be free with such protection when a proprietary
data problemis raised.

In any event, this format problemis one of the topics we
want the parties to discuss in their Rule 26(f) conference, and
we may want to highlight it sonmehow in connection with that
activity, or with Rule 16(b). As suggested in connection with
item (2) above, this confidentiality consideration should
probably be nmentioned in the Conmittee Note acconpanyi ng an
anmendnent to Rule 26(f) if that is pursued.

If Rule 26(f) is thus amended, is it inmportant also to add
t hese changes to Rule 34(b)? Doing so may be justified on the
ground that it is worthwhile to |ist these specifics about Rule
34 requests in Rule 34. In addition, assum ng no agreenent
bet ween the parties, putting the provision here allows us to have
a Note outlining general attitudes toward how to handl e these
problens if the parties have a dispute about them That m ght
not so easily fit in a Note to anended Rul e 26(f), assum ng we
were to go forward with that anendnent.
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(b) Interrogatories

Rule 33. Interrogatories to Parties
* % %
(e) Option to Produce Electronically Stored Information. |f the

answer to an interrogatory may be determ ned [ by exam ning,
audi ting, abstracting, or sunmarizing] {from?* the
responding party's electronically-stored data, and if the
burden of determning the answer will be substantially the
sane for either party, the responding party may answer by:

(1) producing the electronically-stored data from which the
answer nmy be determ ned; and

(2) giving the interrogating party sufficient information
[and conputer software]* to enable it to derive or
ascertain the desired i nfornation.

Comrent

It may be that this option should supplant, and not only be
added to, current Rule 33(d). Nowadays, it is hard to believe
that parties seeking to enploy the option offered by 33(d) would

13 The bracketed phrase borrows fromcurrent Rule 33(d), but

"from may be sufficient here.
" This bracketed phrase recogni zes the possibility that the
respondi ng party stores and accesses the information using
software that the other side does not have. Al nost certainly
anot her phrase woul d be better, and "conputer software” is used to
describe what I'mgetting at in words that probably are not
sufficient for the purpose. |If it is added, there m ght be reason
to say either in the rule or in the Conmttee Note that any
proprietary software nust only be used for this case.



612
613
614
615
616

CCT. 2-3 MIG 24 E- DI SCOVERY

do so with regard to hard copy information. |Indeed, it m ght be
inportant to find out how parties currently deal with Rule 33(d)
for conputerized records. Mybe that rule only needs to be

tweaked a bit, or the current proposal can be integrated into it.
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(5) Addressing the producing party's burden of
retrieving, review ng, and producing inaccessibl e dat a.

Rule 26. Duty to Disclose; General
Provi si ons Governi ng Di scovery

(h) Electronically-stored data.

(1) Scope of electronically-stored data. Electronic
data [Digital data] {Conputer-based data} includes
all information created, maintained, or stored in

digital form on nagnetic, optical or other nedia,

accessible by the use of el ectronic technol ogy

such as, but not limted to, conputers,

t el ephones, personal digital assistants, nedia

pl ayers, and nedi a vi ewers.

(2) Inaccessible electronically-stored data. In
respondi ng to di scovery requests,® a party need

15 Anot her phrase coul d be added before "responding to

di scovery requests" -- "making disclosures under Rule 26(a) and
in" -- to exenpt parties fromincluding inaccessible materials
(within the meaning of this provision) in Rule 26(a) disclosure.
The consensus of the Sept. 5 neeting appeared to be that this
provi si on shoul d not be included.

Initially, it would seemthat disclosure of inaccessible
materi al should al so be excused, since a requirenment that a party
restore and search out all this stuff to nake its initial
di scl osures woul d be onerous indeed, and woul d overwhel m any
protection afforded by a provision that the di scovery responses
need not involve mning such data unless the court so orders. But
that disregards the "may use to support its clains or defenses”
[imtation nowincluded in Rule 26(a)(1)(A) and (B). [If a party
decides to mine ordinarily inaccessible stuff to get good
evi dence, should we override the duty to disclose that materia
under Rule 26(a)(1)(B) (along with the duty to suppl ement under
Rul e 26(e))?
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not include electronically-stored data [from
systens] created only for disaster-recovery

pur poses, *® [providing that the party preserves a
single day's full set of such backup data, ]!’ or

There are reasons to be wary about [imting disclosure to
exclude itens retrieved from"inaccessi bl e" sources. For exanple,
in enploynment discrimnation actions an enpl oyer may make
consi derable efforts to |ocate "inaccessible" information that
wi ||l support an adverse enpl oynent decision in order to use that
information in the case. Should it be relieved of the duty to
di scl ose what it finds (even though it plans to use the evidence)
because it found the seem ngly daming informati on by searching
the residual data on the hard disc of the enployee's office
conputer? How about an enployer who installs a device on the
enpl oyee' s conmputer that nakes a record of each keystroke or
ot herwi se engages in sone formof surveillance to keep track of
enpl oyee behavior? This conputer forensic activity may be
increasingly inmportant in a nunber of areas of litigation, and
renoving a di sclosure obligation regarding this information seens
contrary to the objectives of disclosure and unnecessary to
relieve the party of an inappropriate burden. It cones into play
only when the party chooses to do what we want to say is not
required.

A perrutation raised during the Sept. 5 Subcomittee neeting
was a situation in which a party dredges up material from
i naccessi bl e sources and finds ten pertinent itenms, one of which
it intends to use. Should it still be relieved of the obligation
to make the other nine itens avail abl e through di scovery because
they are inaccessible? By the tinme they have been dredged up,
they are no | onger inaccessible, so it would seemthat the
exenption specified in the text would not apply.

1 This is a first-cut effort to exclude backup tapes and the
like fromthe duty to respond to discovery absent a court order.
The Subconmittee's resolution of the drafting approach was (1) to
put backup tapes and the like off Iimts absent a court order, and
(2) simlarly to exclude inaccessible materials fromthe duty to
search absent direction fromthe court.

" This proviso was suggested during the Sept. 5 meeting on
the ground that good practice calls for such preservation of a
"snapshot” of the material that was backed up. Qher places to
i nclude such a provision are nentioned |ater. Wether it should
be in arule is not clear, assuming it would at |east be a
desi rabl e adnoni ti on.
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electronically-stored data that are {not
[reasonabl y] accessible without undue burden or
expense} [accessible only if restored or mgrated
to accessible nedia and format] {not accessible
[reasonably available] in the usual course of the
responding party's {business} [activities]}. For
good cause, the court nay order a party to produce
i naccessible electronically-stored data subject to
the limtations of Rule 26(b)(2)(B), [and may
require the requesting party to bear sone or al

of the reasonable costs of {any extraordinary
efforts necessary in} obtaining such information].

Commrent

There are a nunber of choices to be made if the above
general approach seens desirable.

Probably the first issue to address is the nmethod of
describing the informati on bei ng excluded from di scovery response
absent court order. The above draft includes a first-cut attenpt
to excuse efforts to search backup tapes and the Iike unless the
court so orders. The Sept. 5 neeting produced substantia
consensus that such review of backup materials should be
categorically exenpted from di scovery-response efforts absent
court order. Care should be taken to refine this rule
description, however. In addition, there is a provision to
condition this excuse on retaining one day's full set of backup
materials for future reference. Wether this sort of thing
should be in a rule can be debat ed.

During the Sept. 5 nmeeting, there was considerable
di scussi on about whether it is desirable to focus on what is
accessed during the usual course of the responding party's



675
676
677
678
679
680
681
682
683
684
685
686
687
688
689
690
691
692
693
694
695
696
697
698
699
700
701
702
703
704
705
706
707
708

CCT. 2-3 MIG 28 E- DI SCOVERY

busi ness or activities. That seens, at first blush, a sensible
way of determning what is easy or difficult to access. At a
mnimum it would seemodd for electronically-stored data that a
party accesses routinely to be considered inaccessi bl e when the
other side wants it through discovery. The draft suggests that
if this approach is taken, the focus should be on the producing
party's "activities" rather than "business.” |If business is
defined broadly, as in Fed. R Evid. 803(6), it covers a |lot of
things. But there are others that are outside it; nost natural
persons as litigants would not be able to use it with regard to
the hard disks on their hone conputers. So "activities" is nmeant
to cover a simlar focus on everyday activities for non-business
litigants.

During the Sept. 5 neeting it was objected, however, that
the real question was whether there woul d be undue burden or
expense in accessing the data, without regard to whether the
produci ng party does so for its own purposes. |If the data woul d
be easy to access, is there a reason to prevent discovery of it
absent court order just because it is not normally accessed? The
phrase "not [reasonably] accessible w thout undue burden or
expense" is designed to respond to this point. Wether it is
useful to add "reasonably"” to this fornulation could be debat ed.

The third phrase -- "accessible only if restored or m grated
to accessible nmedia and format” -- may be a nore precise way of
capturing the idea behind "not accessible w thout undue burden or
expense."” Although it nay be nore precise, that could be a
drawback if there are obstacles to access that are not
enconpassed within "restored or mgrated to accessi ble nedia and
format."

Anot her issue has to do with providing explicit authority to
shift costs in the rule. As we learned in 1999 with the Rule
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26(b) (2) anmendnent that was rejected by the Judicial Conference,
nore explicit coverage of cost-bearing can be a very
controversial subject. That is, of course, not a reason to
shrink froma useful proposal. But the upshot of the 1998-99
experience is that the power to require cost-bearing rather than
entirely forbidding discovery that woul d be inperm ssible under
the proportionality principles is inplicit in the rule, as the
proposed Committee Note to the prelimnary draft said. To add
explicit cost-bearing authority in a different subdivision of
Rule 26 m ght | end sone textual support to argunents that the
authority to do shift costs is limted to Rule 26(h)(2), and not
avai |l abl e under Rule 26(b)(2) as well, but because this is in a
di fferent subdivision that argunment seenms weak.

A related issue is whether to tie cost-bearing (if included)
to "extraordinary efforts.” |In Texas Rule 196.4, cost-shifting
is tied to "extraordinary steps." Lee Rosenthal and Nat han Hecht
offer the follow ng explanation for the introduction of that term
t her e:

The practitioners thought the words "reasonabl e" and
"extraordi nary" were crucial parameters of this cost-
shifting mechanism "Reasonabl e" focuses not only on
anounts but also on the efforts necessarily undertaken to
produce the data. "Reasonable" -- a famliar concept in
determ ning attorney fees, nedical expenses, and other such
issues -- is better understood than "extraordinary," and the
practitioners realized that. They thought it was inportant
to state that the producing party nust incur ordinary
expenses of producing electronic data, the sane as in
produci ng docunents, and that cost-shifting would be
permtted, and required, only for extraordi nary measures.
What is extraordinary mght vary fromparty to party, for
reasons unrelated to the net worth of the party. For
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exanpl e, a business or agency m ght have the technica
ability readily to access categories of information that
another entity mght only be able to access with great
effort and expense.

Per haps including "extraordinary efforts" curtails occasions in
whi ch cost-bearing can be granted. Thus, if the "ordinary course
of business" standard for defining accessibility is used, there
could be instances in which electronically-stored data is

consi dered inaccessible but retrieving it would not require
extraordinary efforts. Then inclusion of the term m ght reassure
t hose uneasy about cost-bearing. But if the term does not

curtail cost-bearing, it nmay be daunting to have a termthat is
not well known doi ng such inportant work.

Finally, it should be noted that the invocation of Rule
26(b) (2) seens to address the concerns that should influence the
court in deciding whether to require production of this
i nformati on, and whet her order cost-bearing. The proportionality
principles seemto provide pertinent guidance on the question
whether -- and to what extent -- the court should inpose cost-
bearing in this context. One of them| ooks to whether the
i nformati on can be obtained nore readily by another nethod, and
anot her to whether the effort involved in obtaining it is
justified in terms of the inportance of the information in this
case. Those seemthe sorts of things that the court should | ook
to in deciding what to do when trying to assess whether there is
good cause within proposed Rule 26(h)(2).
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(6) Addressing privilege waiver

(a) The "Quick Peek" Approach

The privilege waiver problemhas been on the Subconmttee's
agenda for a long tine; it may be that the tinme has cone to
confront it. The last full Commttee discussion occurred during
the Fall, 1999, neeting in Kennebunkport. Because many of the
i ssues remain the sane, and to provide inportant background, the
agenda materials for that neeting are included as an Appendi x to
this menorandum The outcone of the discussion of the topic in
Kennebunkport was that the Subcomm ttee should keep the issue on
its agenda, particularly because it appeared likely to be
inmportant in the anticipated exam nation of problenms of discovery
of electronically-stored data. But the treatnent proposed bel ow
is not limted to electronically-stored data.

One inportant consideration in connection with rul es about
privilege waiver is 28 U.S.C. § 2072(b), which says that "[a]ny
such rul e creating, abolishing, or nodifying an evidentiary
privilege shall have no force or effect unless approved by Act of
Congress."” It appears that there is virtually no casel aw about
this limtation, which is not surprising since it could arise
only if such a rule were adopted. The questions raised by §
2074(b) are covered in the Appendix. Suffice it to say for
current purposes that one could argue that GCvil Rules
26(a)(2)(B) and (26(b)(5) m ght be challenged on this ground if
dealing with waiver is forbidden. Both of them affect issues of
wai ver, and nobody seens to have rai sed a serious question about
that. So there may be sone |latitude to adopt rules dealing with
privilege waiver as a function of discovery.

Nonet hel ess, there is reason for caution in this area. At
the tinme of the Kennebunkport neeting, therefore, the pending



805
806
807
808
809
810
811
812
813
814
815
816
817
818
819
820
821
822
823
824
825
826
827
828
829
830
831
832
833
834
835
836
837
838

CCT. 2-3 MIG 32 E- DI SCOVERY

proposal s (quoted in the Appendi x) were prem sed on consent and a
court order based on that consent. Sonething of that sort m ght
be sufficient to do nost of the job, in conjunction with addition
of the topic to the Rule 26(f) conference. Accordingly, we begin
with the "quick peek"” approach discussed by the full Commttee in
1999.

Rul e 34. Produci ng Docunents and Tangi bl e Thi ngs,
or Entering onto Land, for Inspection and O her Purposes

(b) Procedure.
(1) Formof the Request. The request nust:

(A) identify, by individual itemor category, the
itens to be inspected;

(B) describe each itemw th reasonable particularity;
and

(C) specify a reasonable tinme, place, and manner for
the inspection and for performng the rel ated
act s.

(2) Responses and Objections.

(A) Tinme to Respond. The party to whomthe request is
directed must respond in witing within 30 days
after being served. A shorter or |onger tinme may
be directed by the court or agreed to in witing
by the parties under Rule 29.
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Responding to Each Item For each item or
category, the response nust either state that

i nspection and related activities wll be
permtted as requested or state an objection to
the request, specifying the reasons.

oj ections. An objection to part of a request
must specify the part and permt inspection and
related activities with respect to the renainder.

Produci ng the docunments. A party producing
docunents for inspection nust produce them as they
are kept in the usual course of business or nust
organi ze themand | abel themto correspond to the
categories in the request.

[Order Regarding] Privilege Waiver. [On

stipul ation {of the parties},!® a court may order
that]?® A party may respond to a request to

pr oduce docunents by providing the docunents for
initial exam nation. Providing docunents for
initial exam nation does not waive any privil ege
or protection.? The party requesting the
docunents may, after initial exam nation,

desi gnate the docunents it w shes produced; this
desi gnati on operates as the request under Rule

34(b)(1).

18 | t

is not clear to ne whether, as a matter of restyling,

t hese words shoul d appear after "stipulation.”

19

20
product .

The phrase

Del eting this phrase woul d nake the "qui ck peek" applicable
wi t hout a stipul ated order.

or protection"” is designed to cover work
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Comrent

The purpose of this provision is to facilitate discovery by
enabling parties permt adversaries to inspect the their
materials w thout thereby waiving any privileges. For many
years, the bar has conpl ai ned about the practical consequences of
the wai ver doctrines (1) that any disclosure to anyone wai ves as
to the world, and (2) that any wai ver applies not only to the
di scl osed material but also to any other material on the sane
subject matter. Because docunent requests are often very broad,
and the responsive material is therefore often of no real
interest to the party seeking production, undertaking the
| aborious task of reviewing all this material before the other
side gets to look at it is highly wasteful if the other side then
says it is really interested in only 10% of the material.

Wuldn't it be nore sensible to postpone the privilege review
until the 10% had been identified? That could save the producing
party noney, and save the party seeking discovery tine.

We have been informed that parties often agree to such an
arrangenent and the original proposal therefore was predicated on
such a stipulation and the subsequent entry of a court order.

The addition of discussion of privilege waiver during the Rule
26(f) conference may facilitate the negotiation of such
agreenents. In addition, it was thought that relying on a
stipulation and court order would fortify argunments that this
sort of order could be entered without exceeding the Iimts of 28
U S C 8§ 2074(b). But one could certainly argue that the
parties' agreenent cannot expand the Commttee's authority or
forecl ose argunents by third parties about whether a wai ver has
occurred whatever the parties intended.

As the brackets indicate, however, the approach could be
rewitten as a rule that has the specified effect w thout an
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agreenent and court order. Deleting the agreenent/order

requi renent coul d have adverse consequences besi des possibly
magni fyi ng problens of power. |[|f a party receiving production
does not know that the producing party believes it is only doing
an initial examnation, it mght well take the position that the
privilege was wai ved what ever the producing party had in m nd.
The stipul ation approach avoids that contretenps.

Either with or without the stipulation, the objective of the
above provision is to foreclose the argunents of third parties
that the privilege has been waived in the situation described.

Whet her the quick peek will be of nmuch assistance in
relation to electronically-stored data is debatable. Unlike the
situation in which hard copy naterials are made available in a
war ehouse and the party who asked for themthen designates the
itens it wants copied, thereby focusing the privilege review,
with electronically-stored materials the producing party is
likely to give the other side a CD containing all the materials.

Thus, there seens no obvious occasion for further copying or a
further request that would fit the nodel above.

But it has been suggested that in some instances this node
m ght be of considerable assistance in relation to discovery of
el ectronically-stored data. Discovery regarding el ectronically-
stored materials may invol ve having one party query its conputer
system according to directions fromthe other side. At the tine
the query is used, the parties don't know what it will elicit,
much | ess whether that mght be privileged. So a quick |ook
m ght be quite helpful in that situation. Presently, courts that
order such querying often appoint a neutral (perhaps as a naster)
to do the query and then deliver the material to the producing
party for privilege review. The nmaster is needed so that the
court can say this person is an agent of the court and that any
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revelation to himor her is not a waiver. Wth a provision |ike
the one above, it mght be possible to "elimnate the m ddl eman. "

Thi s qui ck peek approach may nonet hel ess be insufficient
because it cuts off any privilege objection at the point the
copies (or the query results) are delivered to the party seeking
production. During the Sept. 5 neeting the Subconmttee
consi dered, but found too difficult, a nore aggressive approach
to this problem A version of that approach is provided by
footnote, along with some comrentary. %

2l This approach would add a new Rul e 34((b)(2)(E) along the
follow ng |ines:

(E) Privileged material. |If a party produces docunents
wi thout intending to waive a claimof privilege, that
producti on does not waive the privilege [under these
rules or the Rules of Evidence] if, within 10 days of

di scovering that privileged docunents have been
produced, the producing party identifies the docunents
that it asserts are privileged and the grounds for such
assertion. The requesting party nust pronptly return

t he specified docunents [and any copies (electronic or
paper)] to the producing party, who nust preserve those
docunents pending a ruling by the court.

There are a nunber of issues that could be troubl esone with
t hi s approach:

(1) If it turns on "intending to waive" the privilege
(rather than inadvertent disclosure, discussed below, it
could apply in a situation that would be quite difficult to
justify -- where the producing party acknow edges that it
knew that the itemwas being produced and that it was
privileged, but wanted to have the other side see it wthout
wai ving the privilege;

(2) The focus on privileges "under these rules or the Rules
of Evidence" mght |eave out privileges under state |law, or
[imt the protection if waiver were |ater asserted in
relation to an action in state court;

(3) The timng problemis quite great. The proposal ties the
produci ng party's obligation to make the objection to

di scovery that privileged docunents have been produced.

Wul d there be a requirenent to nake a post-production review
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945

946 (b) Inadvertent Production

947

948 Thi s approach would rely on a different new Rul e

949 34(b)(2) (E)

950

951

952 (E) Inadvertent production of privileged material. Wen a
953 party inadvertently produces docunents that are

954 privil eged, that production does not waive any

955 applicable privilege or protection if waiver would be
956 unfair in light of

957

958 (i) t he vol une of docunents called for by
959 the request [given the tine avail able
960 for review of the nmaterials produced];
961 and

962

of docunents within a certain tine? Does the other side have
to give notice of the mstake? (It may be that ethical rules
require sonething like this.) |If there is no time cutoff,
could the objection be raised for the first tine at trial, by
which tine the other side mght have built its case around

t he docunment? During the Sept. 5 neeting, all agreed that
ordinarily it should not be too late to raise the objection
if the docunment were used in a deposition, but that deferring
until the pretrial order (or perhaps a notion for sunmary
judgnment) would be too late. Perhaps invoking the "used in

t he proceedi ng" phrase from Rule 5(d) could be hel pful here,
as that excludes use in discovery but seens to include use in
court filings.

(4) Should the duty to return the docunents include any ot her
docunents that refer to them (even work product)?

(5) Should the preservation requirenment turn on when the
court makes a ruling. |If there is no dispute about whether

t he docunents are privileged, there may never be a notion for
such a ruling. Perhaps this would best be left to the
preservation requirenents considered in item(7) bel ow rather
than including it in this rule.
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(i) the efforts the party nmade to avoid
di sclosure of the privileged materi al s;
and

i whet her the party identified the
privileged materials within a reasonabl e
time after production and pronmptly
sought return of the naterials; and

(iv) the extent of the disclosure; and

(v) the prejudice to any party that would
result fromfinding -- or failing to
find -- a waiver:?? and

(vi) any other matter that bears on the

fairness of waiver.]

Comrent

The stimulus behind this approach is existing casel aw on
i nadvertent waiver. That caselaw is not uniform There are
cases saying that only the client can waive the privilege, and
that therefore the | awyer's delivery of the material does not
waive it. But that is a mnority view, and there is another
mnority view that any disclosure is a waiver, no matter what
precautions were taken to avoid it. For exanples of recent cases

22 This factor is not on the usual |ist of factors nentioned
by courts although it presumably is inportant in making the
overall fairness inquiry. It is included due to discussion during

the Sept. 5 neeting. The idea is that either or both parties

m ght urge prejudice that bears on whether to find a waiver. The
produci ng party could point out how its understandabl e m stake
woul d have unfairly broad ram fications if treated as a wai ver
The party that obtained the docunent coul d enphasi ze the

i nportance of the docunent to its case.
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adopting these mnority views, see 8 Fed. Prac. & Pro. 8§ 2016.2
ftn. 17 and 18 (2003 Pkt. Pt. at 61-62).

If we are going to be aggressive, it mght be preferable to
pursue the majority position. That position has been summari zed
as follows:

Many courts have taken a third position that recogni zes
the burdens of discovery and the reality that | awer errors
can in sone instances waive client privileges. These courts
comonly look to a series of factors in deciding whether to
hold that a given disclosure should be regarded as wai ving
the privilege that would otherwi se attach to the materials
produced. First, they look to the reasonabl eness of the
efforts to avoid disclosure. Second, they |look to the del ay
inrectifying the error. Third, they consider the scope of
di scovery, particularly as it relates to the burden of
preparing for that discovery. Fourth, the exani ne the
extent of the disclosure. There is a relationship anong
these factors; as the volune of discovery nmounts so shoul d
the efforts to avoid waiver but so also should the court's
understanding that, particularly given the pressures of
time, m stakes can happen. Finally, the courts using this
m ddl e test consider the "overriding issue of fairness."

8 Fed. Prac. & Proc. § 2016.2 at 242-45.

G ven the problemof authority, it mght be prudent to adopt
the majority viewas a rule for the federal courts. W m ght
al so adapt that rule to include only certain of the factors that
the courts have devel oped, and could (in a Conmittee Note)
articulate the desired approach to application of those factors.
And if the Committee thought it worthwhile to adopt such
princi pl es but beyond the rul emaki ng authority, it could urge the
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Standing Commttee to seek Judicial Conference approval for
endorsing this action by Congress. As the above treatise passage
suggests, there is sone variation anong the expression of these
criteria by the courts, and if a rule proposal were to be
presented as based on the casel aw consi derably nore attention
should be paid to that caselaw. But it m ght be a stronger case
before Congress if based on the consensus of the majority of the
courts.

The above draft largely tracks the majority caselaw. It
adds explicit reliance on the prejudice issue, but it may be that
sone such concern was inplicit in the decisions.
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(7) Preservation, "Safe Harbor," and Sancti ons

(a) Preservation and Safe Harbor

The Sept. 5 discussion of these issues resulted in a
conbi nation of two contributions by different Subcommttee
menbers. One was a proposal for a new Rule 34.1 that woul d
specify the affirmative obligation of parties to preserve
docunents and tangi ble things. Another began as a Rule 27
proposal that included a "safe harbor" regardi ng conti nui ng
normal operations of conputer systens. The consensus of the
Sept. 5 neeting was that these two features should be conbined in
a single rule, initially designated Rule 34. 1.

Rule 34.1. Duty to Preserve

Upon comencenent of an action, all parties nust
preserve docunents and tangible things that nmay be required
to be produced pursuant to Rule [26(a)(1) and]? (b)(1),
except that naterials described by Rule 26(h)(2) need not be
preserved unl ess so ordered by the court for good cause.?

23 \Whether to include disclosure as well as discovery here

m ght be debated. As discussed in connection with proposed Rul e
26(h) (2) under heading (5) above, it seens useful to require
parties to provide disclosure of any inaccessible materials they
access even though we propose to exenpt parties from searching
such materials in conpiling discovery materials. But requiring
preservation of such materials would contradict the objective of
26(h) (1) and run counter to the second sentence of proposed 34. 1.

So it mght be best to | eave out disclosure here -- the range of
things that m ght be required to be produced pursuant to Rule
26(a) (1) is vast.

24 This cross-reference is to the proposal (covered in item

(5) above) to exenpt fromthe duty of search any inaccessible
el ectronically-stored data. As noted below, if the preservation
obligation is limted to electronically-stored data, this
provision mght better be inserted as a new 26(h)(3).
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Not hing in these rul es® requires a party to suspend or

alter the operation in good faith of disaster recovery or

other [conputer] systens {for electronically-stored data}

unl ess the court so orders for good cause, [providing that

the party preserves a single day's full set of such backup

data] . *®

Comment
The following Commttee Note was proposed:

This rul e does not address preservation obligations
that may arise prior to the comencenent of a civil action.
The preservation obligation does not require a party to
preserve nultiple copies of the sane data -- for exanple,
successi ve backups when a single backup captures the sane
data. However, because backup data nay be required to be
produced pursuant to Rule 26(b)(1), as explained in Rule 34,
one copy of such data nust be preserved. %

A prime topic for consideration is whether this proposal

2> This may generally not be a favored form of saying things

inthe Gvil Rules, but because there are lots of other |egal
regi mes dealing with preservation, particularly of electronically-
stored data, it seenms a val uable way of putting the point.

6 This sort of directive to preserve one day's worth of
backup data is proposed in item (5) above. Wuld it be better
included in this provision, which is directly addressed to
preservation?

2 puring the Sept. 5 meeting, it was nentioned that prudent
counsel will direct the client to make a "snapshot"” backup tape
(or tapes) of all that's on its systemon the day it becones aware
of the suit. This snapshot backup can then be stored for possible
use if needed, and ordinary operation of the conputer system can
continue until the court directs otherw se.
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strikes the right balance. One starting point is to observe that
the preservation proposal reaches all material, not just

el ectronically-stored materials. Wether it is wse to do that
could be debated. There is presently no rule provision
explicitly addressing preservation of hard-copy materials, and
the Commttee has not received coments indicating that there is
need for rulemaking to deal with this topic. Since the genera
focus of this anendnent package is on electronically-stored
data,?® it may be jarring to introduce a potentially-inportant
rule provision that deals with hard copy materials in this
package.

In the same vein, addressing hard copy naterials may require
considerable inquiry into the exact current treatnent of
preservation of these nmaterials. The rule presunably is not
i ntended to displace any other |egal regimes that address
preservation, but that point should be made clear in the Note if
this method is pursued. Preservation obligations often arise
under those regines before a suit is filed, and it is presumably
not the intention of this provision to alter that.

A simlar question is whether this provision should be

| ocated near Rule 34. Understandably, it addresses a concern
that is likely to be inportant in regard to docunent production.

But this consideration can also matter in relation to other
topics -- interrogatories and depositions (particularly Rule
30(b) (6) depositions of IT people) come to mind. So it mght be
desirable to locate the provision instead in Rule 26, which deals
wi th discovery generally.

28 The one exception is the treatment of privilege waiver,

covered in item(6). On that subject, the Commttee received
nunerous reports of problens with hard-copy docunments before
attention focused on electronically-stored data, so it is
under st andabl e that the di scussion proposal reaches hard copy
materi al s.
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Putting together the idea that it mght be safer to limt
the new provision to electronically-stored data and the idea that
it would be better to locate it in Rule 26, one could proceed
with a new Rule 26(h)(3), to go along with other discussion
proposal s presented earlier in this nmenorandum

Rule 26. Duty to Disclose; General
Provi si ons Governing D scovery

(h) Electronically-stored data.

(1)

Scope of electronically-stored data. Electronic
data [Digital data] {Conputer-based data} includes
all information created, nmintained, or stored in
digital form on nagnetic, optical or other nedia,
accessible by the use of el ectronic technol ogy
such as, but not limted to, conputers,

t el ephones, personal digital assistants, nedia

pl ayers, and nedi a vi ewers.

| naccessible electronically-stored data. In
respondi ng to discovery requests, a party need not
i nclude electronically-stored data created only
for disaster-recovery purposes, or that is {not
[reasonabl y] accessi bl e without undue burden or
expense} [accessible only if restored or mgrated
to accessible nedia and format] {not accessible
[reasonably available] in the usual course of the
respondi ng party's {business} [activities]}. For
good cause, the court nmay order a party to produce
i naccessi ble electronically-stored data subject to
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the limtations of Rule 26(b)(2)(B), [and may
require the requesting party to bear sone or al
of the reasonable costs of {any extraordinary

efforts necessary in} obtaining such information].

(3) Preserving electronically-stored data. Upon
comrencenent of an action, all parties nust

preserve electronically-stored data that nay be
required to be produced pursuant to Rule [26(a)(1)
and] (b)(1), except that materials described by
Rul e 26(h)(2) need not be preserved unl ess so
ordered by the court for good cause. Nothing in
these rules requires a party to suspend or alter
t he operation in good faith of disaster recovery
or other [conputer] systens {for electronically-
stored data} unless the court so orders for good
cause, [providing that the party preserves a
single day's full set of such backup data].

(b) Sanctions

(f) Failure to Produce Electronically-stored Data. A court may
not i nmpose sanctions on a party [under Rule 37(b)]1? for
failure to produce® el ectronic docunents unless [the court

2 This bracketed phrase may be undesirable. |Is it inportant

that this provision apply to other sanctions? Perhaps the
sanctions of Rule 37(c)(1) would conme to m nd, but does this nmean
that a party that fails to disclose electronic evidence in
violation of its obligations under Rule 26(a) may not be
sancti oned by exclusion of the evidence? More generally, Rule
37(b) sanctions usually apply only to failure to obey a discovery
order under Rule 37(a). Wuld courts enter 37(a) orders in
situations that would be exenpted by this rule frominposition of
sancti ons?

30 wuld this cover failure to provide information sought by
i nterrogatory about el ectronically-stored data?
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finds that]?®!

(1) the party deleted, destroyed, or otherw se nade
unavail able electronically-stored data that were

descri bed with reasonable particularity in a discovery
request, or

(2) the party willfully or recklessly del eted, destroyed,
or otherw se made unavail able el ectronically-stored
data in violation of [Rule 34.1] {Rule 26(h)(3)}.

Comrent

This provision is a narrowed version of the proposal that

was before the Subcommittee.®® The eventual reasoning of the

31 |t was proposed that this provision include this finding

requirenent. |s this necessary? There are no other finding
requirenents in Rule 37.

32 The original proposal was as foll ows:

(f) Failure to Produce El ectronic Docunents.

(1) In General. A court may not inpose sanctions [under
Rule 37(b)] for failure to produce el ectronic docunents
unl ess [the court finds that]

(A) the docunents were accessible to the party, or that
party declined an offer by the party seeking
production to bear or share the expense of naking
t he docunents accessible; and

(B) the party deleted, destroyed, or otherw se nade
unavail abl e el ectroni c docunents that were
described with [reasonable] particularity in a
di scovery request, or electronic docunents that
were relevant to pending, threatened, or reasonably
anticipated litigation; and [or]

(C) the responding party willfully or recklessly failed
to preserve the electroni c docunents; and [or]
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Subcomm ttee on Sept. 5 was that these constraints on sanctions,
coupled with the articulation and [imtation of a preservation
duty described initem(7)(a), would adequately protect agai nst

i nappropriate inposition of serious sanctions. It was expected,
however, that the Commttee Note woul d enphasi ze the notion that
serious sanctions should ordinarily be warranted only where there
is serious prejudice as a result of the failure to preserve.

(D) the requesting party is materially prejudiced by
the | oss of the electroni c docunents.

(2) Continued Normal [Ordinar Cust omar per ati on of
Conput er Syst ens. Nothing in this rule [these rul es]
requires the responding party to suspend or alter the
good faith operation of the responding party's
el ectronic or conputer systens absent a court order.

Proposed (2) was noved to the new preservation rule, now
styled 34.1 or 26(h)(3). Proposed (1)(A) was deened unnecessary
due to proposals to deal el sewhere with the probl em of
i naccessi bl e data. Proposed (D) was del eted due to the view that
t he sanctions decision itself involves consideration of prejudice,
and that stating it as a requirenent in the rule would involve
doubl e counting. The Note, however, should nention the inportance
of focusing on this issue in determ ning whether to inpose
sancti ons.
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APPENDI X

Agenda Materials on Privilege Wiver
Fall 1999 neeting

(2) Privilege Waiver

This is an issue the Conmttee has touched on several tines
before. Accordingly, it seens that sonme background on this
di scussion is in order at the outset. The purpose of raising the
gquestion again is to determne whether (a) it is tinme to proceed
to draft a proposal for a rule anendnent, (b) the Commttee feels
that the idea of such an anendnent shoul d be dropped, or (c) the
guestion should be deferred (perhaps until other discovery
proposal s energe).

The problem of wasting tine reviewi ng | arge quantities of
docunents to renove all material that could be w thheld on
grounds of privilege was first raised by sone at the conference
the Subcommittee held in San Francisco in January, 1997. 1In
June, 1997, David Levi and | attended the m d-year neeting of the
ABA Section of Litigation in Aspen, Col orado, and a session of
that nmeeting was devoted to discovery issues, with an open m ke
for coments and suggestions fromthe floor. A nunber of those
who used the m kes during that session urged that sonething be
done to reduce the burden of document review to avoid privilege
wai ver .

Under date of June 2, 1997, | devel oped a list of possible
i deas for rule anendnents, and this list was circulated to the
vari ous bar groups that were invited to coment on the question
of revising the discovery rules during the Boston conference in
Sept., 1997. The list included the question whether a rule
change shoul d be made to deal with the waiver problem There was
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neverthel ess not nuch attention to this question in the witten
subm ssions from bar groups about the Boston Conference [in
Septenber, 1997]. Just to provide a context, herewith a recap of
the views expressed (and not expressed):

ABA: Despite the interest of sone during the Aspen neeting
(not ed above), the ABA Section of Litigation did not nention
the subject in its subm ssion (which was prepared by the
Section's Task Force on Discovery)?3

5
ACTL: The Anerican College of Trial Lawers limted its
submi ssion to scope of discovery.

ATLA: ATLA reported on the reactions of |awers who
participated at a session during its 1997 annual conventi on,
saying that it "see[s] nothing prejudicial in a rule that

m ght insulate the producing party from an inadvertent

wai ver of privileges." (ATLA subm ssion at 4)

DRI : The Defense Research Institute submtted a nunber of
proposal s, including a 17-page di scussi on of docunent
production under Rule 34, but this did not nmention privilege
waiver. (DRI tab IV) It also submtted an 8-page

di scussion of problenms with privilege |ogs, but this paper
did not focus on waiver either. (DRl tab VI)

TLPJ: The Trial Lawyers for Public Justice urged that a
rul e change to deal with the problem of privilege waiver was
unnecessary because there is already casel aw on the problem

%3 The question whether such a rule amendrment woul d be

desirable is reportedly being discussed at a neeting of a
conmttee of the ABA Section of Litigation in |ate Septenber

[ 1999], and the insights fromthat discussion should be avail able
to the Conmttee at its COctober neeting.



1253
1254
1255
1256
1257
1258
1259
1260
1261
1262
1263
1264
1265
1266
1267
1268
1269
1270
1271
1272
1273
1274
1275
1276
1277
1278
1279
1280
1281
1282
1283
1284
1285
1286

CCT. 2-3 MIG 50 E- DI SCOVERY

that adequately handles it. TLPJ suspected, however, that a
change would "protect nore information than is currently
protected,” and woul d al so produce litigation about what is
"I nadvertent"” production of privileged material. (TLPJ

subm ssion at 21-22.)

PLAC. The Product Liability Advisory Council submtted
results of a survey of its nenbers, but there was no
substantial attention to privilege waiver problens, although
there were sone expressed concerns about privilege |ogs.

During the panel on docunents at the Boston Conference [in

Sept enber, 1997], there was little attention to privilege waiver.

Magi strate Judge Zachary Karol said that the fear of inadvertent
wai ver holds up the discovery process, and he suggested that it
woul d be desirable to devise a nethod to permit initial review
wi t hout waiving privilege, |eaving the question of assertion of
privilege until copying is requested. This would, he said, solve
t he del ay probl ens and reduce the burden of privilege |ogs for
mat eri al s that nobody wants anyway. Chilton Varner questi oned
whet her some anti-wai ver provision could be applied in diversity
cases. Mst of the discussion was about other topics.

Al t hough there was not nuch interest expressed in Boston in
addressing this problem the possibility of reducing the risk of
privilege waiver was included in the array of possible reforns
brought to the Cormittee at its Oct. 1997 neeting. (Agenda
materials at 25-26) At that neeting, there was sonme di scussion
of the problem and the Di scovery Subconmittee was asked to
consi der these questions. (Mnutes of Cct., 1997, neeting at 16-
17) The agenda materials for the Santa Barbara Subconmttee
nmeeting in January, 1998, included considerabl e di scussion of
privilege waiver issues (Santa Barbara agenda naterials at 57-
65), and yielded sone alternative proposals that were subnmtted
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to the full Comnmttee during its March, 1998, neeting. (Mrch
1998 agenda naterials at 37-39) The subject was again discussed
at the Durham neeting, and the conclusion was that the

Subcomm ttee should study these issues further. (M nutes of
March, 1998, neeting at 36-37)

Si nce the Durham neeting, nmuch energy has been invested in
consi dering the anendnent proposals that were approved there and
(in June, 1998) approved for publication by the Standing
Commttee. Besides the public hearings and full Commttee
consi deration of these proposals, the Discovery Subcommttee has
conferred about them The Subcomm ttee has not had further
di scussion of privilege waiver during this tine. Nonetheless,
because there appears to be a significant question about whether
a rule anendnent to deal with this problemis desirable, it seens
useful to raise the matter again with the full Conmmttee.

The purpose of this discussion, then, is to introduce the
issue. In large nmeasure, this introduction includes points and
suggestions al ready addressed by the Commttee, but unlike those
earlier occasions the 1997-99 di scovery package is no | onger
before the Commttee. Accordingly, this menmorandum i ntroduces
t he subject by addressing three topics: (a) the specific rule
proposal previously discussed; (b) the question whether such a
change woul d be hel pful; and (c) the question whether such a
change can be nade through the rul es process without affirmative
action by Congress.

(a) The specific rule proposal: Actually two different
versions of a rule proposal, both focused on Rule 34(b), were
presented to the Commttee during the March, 1998, neeting at
Durham  They both appear bel ow as alternative final paragraphs
to Rule 34(b):
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(b) Procedure. The request shall set forth, either by
i ndividual itemor by category, the itens to be inspected
and descri be each with reasonable particularity. The
request shall specify a reasonable tine, place, and manner
of making the inspection and performng the related acts.
Wt hout | eave of court or witten stipulation, a request may
not be served before the tine specified in Rule 26(d).

The party upon whomthe request is served shall serve a
witten response within 30 days after the service of the
request. A shorter or longer tinme may be directed by the
court or, in the absence of such an order, agreed to in
witing by the parties, subject to Rule 29. The response
shall state, with respect to each itemor category, that

i nspection and related activities will be permtted as
requested, unless the request is objected to, in which event
the reasons for the objection shall be stated. |[|f objection

is made to part of an itemor category, the part shall be
specified and inspection permtted of the remai ning parts.
The party submitting the request may nove for an order under
Rul e 37(a) with respect to any objection to or other failure
to respond to the request or any part thereof, or any
failure to permt inspection as requested.

A party who produces docunents for inspection shal
produce them as they are kept in the usual course of
busi ness or shall organize and | abel themto correspond with
the categories in the request.

On agreenent of the parties, a court may order that the
party produci ng docunents nay preserve all privilege
objections despite allowing initial exam nation of the
docunents, providing any such objection is interposed as
required by Rule 26(b)(5) before copying. Wen such an
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order is entered, it nay provide that such initial
exam nation is not a waiver of any privilege.

On agreenent of the parties, a court may order that a
party nay respond to a request to produce docunents by
providing the docunents for initial exam nation. Providing
docunents for initial exam nation does not waive any
privilege. The party requesting the docunents may, after
initial exam nation, designate the docunents it w shes
produced; this designation operates as the request under
t hi s paragraph (b).

These two alternatives energed fromthe Subconmittee's Santa
Bar bara nmeeting. Discussion in Kennebunkport could focus on
t hese specifics of these proposals, and the differences between
them but it is probably nore fruitful first to consider whether
such a change woul d be desirable.

To introduce that general question, it seens hel pful to
menti on some additional points about what this proposal includes,
and what it does not include. First, it does not focus on the
protective order provisions of Rule 26(c). Because docunents are
the area where the problemreportedly exists (as opposed to
depositions, etc.), Rule 34 seens the proper place to deal with
it. It is also true that the Conmttee voted in Durhamnot to
pursue anmendnents of a different sort to Rule 26(c), so it m ght
be preferable not to propose different changes to that same rule.

Second, this proposal does not deal with a lot of privilege
wai ver issues that have been addressed in the caselaw. For a
general discussion of those issues, see Marcus, The Perils of
Privilege: Waiver and the Litigator, 84 Mch. L. Rev. 1605
(1986). Thus, there is no effort here to deal with privilege
wai ver that results fromputting privileged material "in issue,"”



1389
1390
1391
1392
1393
1394
1395
1396
1397
1398
1399
1400
1401
1402
1403
1404
1405
1406
1407
1408
1409
1410
1411
1412
1413
1414
1415
1416
1417
1418
1419
1420
1421
1422

CCT. 2-3 MIG 54 E- DI SCOVERY

fromsharing of privileged materials with other litigants, or
fromw tness preparation using privileged materi al s.

Most significantly, this proposal does not attenpt in any
general way to deal with the problemof "inadvertent production.”
This occurs when a party turns over privileged material w thout
intending to. "The inadvertent production of a privileged
docunent is a specter that haunts every docunent intensive case."

F.D.I1.C. v. Marine Mdland Realty Credit Corp., 138 F.R D. 479,
479-80 (E.D. Va. 1991). By reducing the docunent review burden,
this sort of proposal mght Iimt this risk, but it does not
otherwi se alter the way in which actual inadvertent production is
handl ed by the courts. And the federal courts have not spoken
with entire clarity on this question, for there seemto be three
lines of cases. See 8 Federal Practice & Procedure § 2016.2 at
241- 46.

During the [January, 1998] Santa Barbara neeting [of the
Di scovery Subconmittee to draft rule proposals on the topics that
the full Commttee determ ned were worth pursuing during its
Cct ober, 1997 neeting based in part on the Septenber, 1997,
Bost on Conference], the Subcommttee did not think that trying to
deal generally with inadvertent production would be a fruitful
subj ect of rule amendnent. For one thing, it mght heighten the
probl ens of authority discussed bel ow under heading (c). For
another, it seenmed likely to imrerse the Conmttee in a thicket
of refining the caselaw. The three |ines of cases include two
that the Commttee woul d probably not enbrace. One nakes al nost
all disclosures a waiver, no matter what, so that adopting such a
rul e woul d heighten the risk of waiver. Another nakes
i nadvertent disclosure al nost never a waiver, which heightens the
sense that the rule change alters privilege law. The third (and
majority) view of the courts is to nmake the question of waiver
turn on a variety of circunmstances. To "codify" this in a rule
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woul d i nvol ve addressi ng many of the questions addressed by the
courts:

(1) How nuch effort nust the party seeking to "take back"
the waiver show that it made to cull privileged docunents?

(2) How quickly nust the producing party act to undo the
m st ake, and what it should do?

(3) How should the court deal with further disclosure of the
materials in question to others in the interimbetween the
i nadvertent disclosure and its discovery?

(4) How, if at all, should the courts apply the "overriding
i ssue of fairness" that courts using this mddle view
espouse?

Al ternatively, the rule could devise a different set of

consi derations, but undoubtedly this would be something of a
chal l enge. Rather than undertake that chall enge, then, the
proposal the Subconmittee brought forward in March, 1998, sinply
affords the parties a chance to get the court's assurance that
permtting the other side a "quick | ook”™ to determ ne what it is
really interested in copying will not itself work a waiver.

Third, this proposal depends on agreement of the parties.

The Subcommittee discussed the alternative of permtting the sane
thing on notion (i.e., where one party opposes the arrangenent).

But the situation where there is an agreenent between the
parties is the nost vexing one that has been raised in such
comments as the Conmttee has received about this problem So
far as the party seeking discovery is concerned, to inmpose such
an order mght deprive the party of a right to obtain discovery
Wi thout this concession. Mre significantly, to inpose such an
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order on the party permtting inspection mght inply the court
could deny that party the tine needed to screen the docunents.
Sonme years ago, a panel of the Ninth Crcuit suggested that
ordering production on a "Hercul ean" schedule w thout insulation
agai nst wai ver mght be an abuse of discretion. See Transanerica
Computer Co. v. International Bus. Mach. Corp., 573 F.2d 646 (9th
Cr. 1978). But it would seemodd for the court to be able to
tell an unwilling party that it could not do as thorough a review
as it wanted to do because the court was in a hurry. So the
consent of both is required under the proposal.

(b) The question whether such a rule change woul d be
useful: The Comm ttee has had sone di scussion of this question
in the past. To begin with, the reality is that this sort of
thing is already being done, seenmingly without the court's
inmprimatur. For a recent published exanple, consider Walsh v.
Seaboard Sur. Co., 184 F.R D. 494, 495 (D. Conn. 1999):

On Cctober 29, 1998, Seaboard's counsel reviewed thousands
of pages of docunents fromGarcia's files and identified
certain docunents that it wi shed to have copied by Garcia's
copying service. On Novenber 9, 1998, plaintiffs' counse
directed Garcia's office not to rel ease the copied docunents
to Seaboard because he first wanted to inspect themto nake
sure that they did not contain any additional protected
materials. Plaintiffs' counsel subsequently took possession
of the copies and renoved a nunber of the docunments under
claimof attorney-client privilege and work- product

doctrine. [The court then addressed and resol ved the
privilege objections raised in this manner, finding that
sonme privilege objections had been wai ved due to injection
of certain issues into the case, but not inadvertent

di scl osure. ]
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G ven that such arrangenents occur already, one m ght say
that a rule change to nmake them possible is not necessary. But
there is considerabl e uncertai nty about whether such arrangenents
are currently sufficient to guard agai nst wai ver, even when
enbodied in an order. Assum ng that the agreenent of the party
seeki ng di scovery would estop that party from argui ng wai ver
there remains the question of waiver with regard to ot hers.
Odinarily waiver is "as to the world,"” and if privil eged
materials are once turned over to anyone, all others can claim
this disclosure waives privileges as to them So the basic
problemis to insulate the parties agai nst having others use
i nspection done pursuant to such an agreenent as an argunent for
wai ver .

The law is presently rather nmurky on whether such agreenents

do the job, and whether a court order nakes a difference in
ef fectuati ng such arrangenents. Al though the Manual for Conpl ex
Litigation (Second) seenmed to endorse agreenments to contain any
wai ver that m ght otherw se result, the Manual (Third) cautions
that courts have refused to enforce such agreenents, albeit in
situations in which there was no court order. See Manual (Third)
§ 21.431 n.137. Courts have entered orders purporting to

i nsul ate such disclosures from wai ver consequences. But there is
a question about whether those orders will be effective. The
Ninth Grcuit, in the Transanerica case nentioned above, rul ed
that an order preserving privilege does insulate disclosure
against this effect, at least where it is in the course of very
expedi ted production of |arge amounts of material under court
order. But nore recently that decision has been described as the
approach of "a small nunber of courts.” GCenetech, Inc. v. US.

I nternational Trade Commn, 122 F.3d 1409, 1417 (Fed. Cr. 1997).

So the addition of a provision to Rule 34(b) could either make
explicit authority that is already thought to exist by sone
courts, or supply a procedure that has been thought ineffective
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by sonme courts. This mght also encourage nore litigants to use
this time-saving nethod.

The question, then, is whether the proposed procedure would
save tinme. Wen these issues have been discussed in prior
Comm ttee neetings, it has not been clear that nuch tinme would be
saved. Sone feel that no careful |awer would all ow the other
side to inspect docunents, even subject to such provisions,
before reviewing themall to renove privileged materials. To
this it nmay be responded that where a docunent request sweeps
over wi de ranges of materials, and the producing party is
confident that the other side will quickly see that nost of the
material is irrelevant, there is no reason to await and pay for
such a careful review of the docunents. |In addition, by focusing
the parties on what is actually of interest to the party seeking
di scovery, this procedure may reduce the burden of preparing a
privilege log. Even this nodest change nay work a significant
savings in big docunent cases. But to date it has been uncl ear
whet her these prospects warrant nmaking a change in the rules.

(c) The question of authority: This rule change woul d be
useful only if it effectively insulated the "quick | ook"
procedure proposed agai nst being urged as a waiver. The problem
is that in 1988 Congress anmended the Rul es Enabling Act to
include the following in 28 U . S.C. § 2074(b):

Any such rule [adopted pursuant to the Rul es Enabling Act]
creating, abolishing or nodifying an evidentiary privilege
shall have no force or effect unless approved by an Act of
Congr ess.

At | east sone (including one nmenber of the Advisory Conmittee on
Evi dence Rul es who attended the Boston conference) have argued
that the statute prevents this Commttee from doi ng anythi ng
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about waiver by rule. There is presently no certain answer to
this assertion, but there are reasons to think the statute does
not create an insuperable bl ock.

To begin with, even if it applies the statute does not
prohi bit rule-making but only requires that such a provision be
enact ed by Congress. Accordingly, the rules process could sinply
generate the proposal in the hopes that Congress would enact it.

That woul d be consistent wwth the Iongstanding viewthat it is
undesirable for Congress to change rules by passing |egislation
except as a feature of the rul emaki ng process. O course, the
prospect that affirmative |legislation would be required (as
opposed to the "pocket approval"™ that usually attends rule
anendnents) re-rai ses the question whether this change is so
inmportant as to call for such an undert aki ng.

The nore pertinent point is that there are reasons to
believe that a provision |ike the one proposed above woul d not
require affirmati ve enactnent. O course, even if the problem
wer e highlighted throughout the rule amendnent process and call ed
to the attention of Congress, that would not prevent a party from
| ater arguing that the new provision was i neffective because not
adopted by Congress. But there are argunments that this proposal
does not do what the statute is requiring a statute to
acconpl i sh.

The background is the adoption of the Federal Rules of
Evi dence, which included detailed privilege provisions when they
cane before Congress for its reviewin 1972. That was an
extrenely contentious time regarding certain privileges,
particularly the Executive privilege, and the orientation of sone
of the proposed rules seened to curtail personal protections and
broaden governnental ones. "As the Watergate scandal began to
unravel, the notion of expanded privileges of secrecy for
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governnent and elimnation of privileges for citizens seened | ess
attractive." 21 Federal Practice & Procedure 8§ 5006 at 104. But
those seened the |ikely consequences of replacing casel aw on
privilege with the provisions of the proposed 500 series of the
Federal Rules of Evidence, and Congress eventually repl aced al

t hose proposed rules with Fed. R Evid. 501, which nmakes
privilege a matter of state law as to i ssues governed by state
law, and calls otherwi se for the devel opnent of a federal conmon
| aw of privilege. Thus when the provision in the 1988

| egislation forbids "creating, abolishing or nodifying an
evidentiary privilege," it seens directed to sonething different
fromthe proposal above.

A quick ook at the legislative history of the 1988
| egi sl ation shows that the source is indeed the 1972-75 dispute
over the Rules of Evidence. Thus, the pertinent House Report
says that "[s]ubsection (b) of proposed section 2074 carries
forward current law." H R Rep. 99-422 (99th Cong. 1st Sess.) at
27. (When this legislation was adopted in the next Congress, the
| egislative history explicitly adopted this provision. See H R
Rep. 100-889 at 26.) The derivation was 28 U S.C. § 2076,
adopted as part of the |egislation by which Congress eventually
passed the Rul es of Evidence, which authorized the Suprene Court
to prescribe amendnents to those rules. Thus, the basic thrust
was to give effect the Ilimtation on Rules of Evidence that alter
privil eges Congress had enbraced in substituting Fed. R Evid.
501 for the proposed 500 series.

The rejected 500 series included a proposed Rule 511
regardi ng wai ver, 3 so there is at |east some basis for worrying

3 This rejected rule woul d have provided:

A person upon whomthese rules confer a privilege
agai nst di sclosure of the confidential matter or
conmuni cati on waives the privilege if he or his predecessor
whi | e hol der of the privilege voluntarily discloses or
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that waiver rules were included in the prohibition now enbodi ed
in 8 2074(b). But the objections to this rule (as opposed to the
proposed rules creating privileges) don't seem addressed to civil
cases, and were about overbroad application of waiver under the

> In

proposed rul e, not unduly narrow application of waiver.?
relation to civil litigation, the proposed rule seens to have
been taken as uncontroversial. For that reason, a change |ike
the one above -- allowing the judge to regul ate the operation of
di scovery in a civil case -- seens to present quite different
probl enms fromthe general regulation of the waiver of privileges
in a wde variety of circunstances under rejected Rule 511,

al t hough count erargunents can be nade.

The view that regulation of pretrial litigation can include
some provisions that mght affect waiver is confirmed by other
rul emaki ng that has occurred. The Rul es of Evidence thensel ves

consents to disclosure of any significant part of the matter
or communi cation. This rule does not apply if the disclosure
is itself a privileged comunication
3% As explained in Federal Practice & Procedure § 5721 at 505-
06:

The proposed rul e was noncontroversial, but the Justice
Departnment wanted to anmend the rule by adding "under such
circunstances that it would be unfair to allow the clains of
privilege." 1t was apparently worried that the proposed rule
woul d nake it a waiver for the governnent to share
information froman informer with anot her government. The
Advi sory Committee |left Rule 511 undisturbed in the Revised
Draft, but it amended the proposed rule on the inforner
privilege to resolve the Justice Departnent conplaint. This
failed to nmollify the Department, which renewed its proposal
to anend the rule, this time with the support of a group of
Senators who threatened to revoke the Suprene Court's

rul emaki ng powers if the Advisory Commttee did not alter the
rules to please the Justice Departnment. The Advisory
Conmttee held fast . . . . The proposed rule was pronul gated
by the Suprenme Court and sent to Congress, but Congress
refused to adopt the proposed privilege rules and left the
matter to the courts under Evidence Rule 501.
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i ncl ude Evidence Rule 612, regarding materials shown to

W tnesses, and this rule has been read to abrogate privil ege
protection when privileged materials are shown to prospective
W tnesses. Even while it was refusing to adopt Fed. R Evid.
511, Congress enacted Rule 612. This Conmttee addressed itself
to simlar issues in proposing the expert disclosure provisions
of Rule 26(a)(2)(B), which calls for disclosure of "the data or
other information considered by the witness in formng the
opinions," a point made clearer in the Conmittee Note.*® So at
| east sone kinds of privilege waiver issues have been addressed
by rule.

More pertinent yet is the 1993 addition of Rule 26(b)(5),
which requires that a party w thhol ding material s under clai m of
privilege provide specifics about the basis for the claim This
is the source of the privilege |og requirenent that was rai sed by
some in 1997. The Conmittee Note says that "[t]o withhold
mat eri als without such notice . . . may be viewed as a wai ver of
the privilege," and at |east some courts have so treated failure
to satisfy this requirenent. See 8 Federal Practice & Procedure
§ 2016.1. But if a rule could not nodify privilege protection by
treating failure to conply as a waiver, this provision would seem
invalid under § 2074(b). Nobody has ever so suggested.

To the contrary, all of these provisions seemto be proper
subj ects for regulation by rule because they relate to the snooth
functioning of the civil litigation process. The Suprene Court
has recogni zed the need for the court to have significant
latitude in regulating discovery in particular, e.g., Seattle

% The Conmittee Note stated: "G ven this obligation of
di scl osure, litigants should not |onger be able to argue that
materials furnished to their experts to be used in formng their
opi ni ons--whether or not ultimately relied upon by the expert--are
privileged or otherw se protected from di scl osure when such
persons are testifying or being deposed.”



1668
1669
1670
1671
1672
1673
1674
1675
1676

CCT. 2-3 MIG 63 E- DI SCOVERY

Times Co. v. Rhinehart, 467 U. S. 20 (1984), and the focus of the
proposal above is therefore on the authority of the court to
acconplish just such a result by avoiding needl ess del ay and
expenditure in docunent production. Wether a nore anbitious
treatnment of inadvertent production (nmentioned in sub-section (a)
above) would simlarly be proper by rule is not clear. |ndeed,

it cannot be said that even the proposed approach woul d be i nmune
to challenge, but it does seemthat a good case can be nmde for
this change being within the scope of rulemaking for civil cases.



