To: Honorable David F. Levi, Chair, Standing Committee on
Rules of Practice and Procedure

From: Honorable Lee H. Rosenthal, Chair, Advisory Committee on
Federal Rulesof Civil Procedure

Date: May 17, 2004
Re: Report of the Civil Rules Advisory Committee
Introduction

The Civil Rules Advisory Committee met at a conference on dectronic discovery a Fordham Law
School on February 20-21, 2004, and met again at the Adminigrative Office of the United States Courts
on April 15-16, 2004. Style Subcommittees A and B met at Fordham Law School, one on February 19
and the other on February 21. The Discovery Subcommittee met on March 20 a the Adminigrative Office
of the United States Courts. The severd Subcommittees aso met by conference callsduring thetimesince
the January meeting of the Standing Committee. Draft Minutes of the April Advisory Committee meeting
are attached.

Part | of this report presents action items. Part | A recommends transmission for approval of
amendments to Civil Rules6(e), 27, and 45, as wdl as Supplemental Rules B and C. These proposas
were published for comment in August 2003. A new Rule 5.1 and conforming amendmentsto Rule 24(c)
asowere published last August, but the Advisory Committee hastabled discussionof these proposals for
further work.

Part | B recommends severd proposas for publication for comment in August 2004. One proposal
is to amend Rule 50. A package of proposas amed at discovery of eectronicaly stored information
includes amendments to Rules 16, 26, 33, 34, 37, and 45, along with a related amendment of Form 35.
Another package includes a new Supplementa Rule G for avil asset forfeture actions, dong with
conforming amendments of Supplementd RulesA, C, and E.
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Part | C recommendsapprova for publication early in 2005 of Style Rules 38 through 63, minus Style
Rule 45 whichwas gpproved for later publication at the January 2004 Standing Committee meeting. This
part 0 seeks goprova to publish asmdl number of amendments for comment in pardld with the Style
Package. These amendments were considered in the Style Project, but seemed arguably substantive. At
the same time, they seem to be both noncontroversial and clear improvements. For ease of interna
reference, they have been referred to as the “ Style-Substance Track.”

Part |1 of thisreport presentsinformationitems. Ongoing deliberations on the proposa to adopt anew
Rule 5.1 are briefly noted. The Federd Judicia Center Report onfiled and sedled settlement agreements
is described, with a note on the Center’s survey of classactions. Initia work on arule to implement the
E-Government Act is reported.

| Action Items
A. Rulesfor Adoption: 6(e), 27, 45; Supplemental RulesB, C
Rule 6(e)

The Advisory Committee recommends gpprova for adoption of amended Rule 6(e) asfollowsonthe
next page:
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PROPOSED AMENDMENTSTO THE
FEDERAL RULESOF CIVIL PROCEDURE'

Rule6. Time

1 * % * % %

2 (e) Additional TimeAfter Certain Kinds of ServiceYnder

3 Rute 51 DB),(C),or(B). Whenever aparty hesthetightor

7 party service and service is made under Rule 5(b)(2)(B), (C), or
8 (D), 3 days shelt-be are added to after the prescribed period
would otherwise expire under [subdivison] (a).

Committee Note

Rule 6(e) is amended to remove any doubt as to the method for
extending the time to respond after service by mail, leaving with the derk
of court, eectronic means, or other means consented to by the party
served. Three days are added after the prescribed period otherwise
expires under Rule 6(a). Intermediate Saturdays, Sundays, and legd
holidays are included in counting these added three days. If the third day
isa Saturday, Sunday, or legal haliday, the last day to act isthe next day
that is not a Saturday, Sunday, or legd holiday.

" New material is underlined; matter to be omitted is lined through.
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The effect of invoking the day when the prescribed period would
otherwise expire under Rule 6(a) can be illugtrated by assuming that the
thirtieth day of a thirty-day period is a Saturday. Under Rule 6(a) the
period expires on the next day that isnot a Sunday or lega holiday. If the
fallowing Monday isalegd holiday, under Rule 6(a) the period expireson
Tuesday. Three days are then added — Wednesday, Thursday, and
Friday asthethird and find day to act. If the period prescribed expires
on a Friday, the three added days are Saturday, Sunday, and Monday,
which is the third and final day to act unless it is a legd holiday. If
Monday is a legd holiday, the next day that is not a legd holiday isthe
third and final day to act.

Application of Rule 6(e) to aperiod that isless than eeven days can
beillugtrated by a paper that is served by mailing on aFriday. If tendays
are dlowed to respond, intermediate Saturdays, Sundays, and lega
holidays are excluded in determining when the period expires under Rule
6(a). If thereis no legd holiday, the period expires on the Friday two
weeks dfter the paper was mailed. The three added Rule 6(€) days are
Saturday, Sunday, and Monday, which is the third and find day to act
unlessitisalegd holiday. If Monday isalegd holiday, the next day that
isnot alegd holiday isthe find day to act.

Rule 6(e) as Published

This recommendation modifies the verson of Rule 6(€) that was published for comment as follows.

(e) Additional Time After Certaln Klnds of Service HﬁdaLRtr}e—Eyéb)(—z)(-B)—(e)—eeéB)—
Whenever aparty ha H 0 S

actthhmapreecnbedperlodafter he-Serve by
eﬁpapeers—sewed-upeﬁ—thedpaﬁyserV|cea’\d savice is made under Rule5(b)(2)(B) (C) or (D) 3
days shatbe are added to after the preseribed period.

The changes from the published version diminate ambiguities that were detected in the published
verson. Sincethe primary purpose of theamendment isto diminate ambiguities, recognizing that theactua
number of days alowed is a secondary concern, the changes do not require republication.

Discusson
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Publication of any day-counting amendment inevitably attracts suggestions that dl the time periodsin
the rules should be reconsidered. Improvements are urged both in expresson and in function. The most
satisfactory approach to this large task is likdy to involve dl the sets of procedura rules, establishing
uniform methods that can be relied upon in dl federd-court settings. The Standing Committee has
recognized these pleas, the long-range agendaincludes ajoint project to recondder thetimerules. Until
that project matures, room remans for smdler-scde improvements in individual sets of rules. The
Appdlate Rules Committee is conddering changes to Appellate Rule 26(c) to parale the proposed Rule
6(€) changes— indeed, it was the Appellate Rules Committee that referred these questions to the Civil
Rules Committee for consideration. The proposal made here reflects helpful advice and comments made
by the Appellate Rules Committee and its Reporter, Professor Schiltz. Both Professor Schiltz and the
Reporter to the Bankruptcy Rules Committee, Professor Morris, are in agreement with the approach the
Civil Rules Committee is taking.

Cases and commentary have recognized four possible means of cdculating the three days added by
present Rule6(e). Practicing atorneysreport that much timeisdevoted to nervous counting and recounting
the days. Achieving a clear answer is the first concern. In the abstract, there is much to be said for
counting the three added days before the prescribed period is counted — the underlying theory isthat a
paper served by mall or the other means incorporated in Rule 6(€) may take up to three days to arrive.
But an informal survey of practicing attorneys revedled that dmost al add the three days at the end.
Trangtionto aclear new rule will work best if the new rule conforms closdly to what most attorneys have

been doing anyway.

The premisethat three days should be added at the end of the prescribed period could be implemented
in different ways. The shortest extension would be provided by adding three days after counting the days
inthe origind period without regard to any Saturday, Sunday, or lega holiday. If the last prescribed day
isa Saturday, for example, day 1 would be Sunday, day 2 would be Monday even if Monday isalegd
holiday, and day 3 would be Tuesday. The act would be due on Tuesday; in thisillustration, the 3 added
dayswould not extend thetime toact. Anintermediate extension could be provided by looking to the last
day to act under Rule 6(a) before counting the three added days. In the example just given the origind
period would expireon Tuesday, the first day that is not a Saturday, Sunday, or lega holiday. Wednesday,
Thursday, and Friday would be the three added days.

In determining how to expressinthe rule the method of caculaing the addition of three days, the Civil
Rules Committee has attempted to be clear, resolving the ambiguitiesthat the public comment had pointed
out; consistent with proposed Appellate Rule 26(c) and withthe corresponding Bankruptcy Rules, and to
provide the maximum time to act that meetsthese gods. The method of caculaionthat achievesdl these
objectivesisto count to the end of the prescribed period under Rule 6(a), usngdl the time-counting rules
except the three-day extenson, and then add three days. The rule language set out above is clear and
consstent with the Appellate Rules.  After the end of the prescribed period is identified, three days are
added. The Notes provide explicit direction on how to treat intermediate Saturdays, Sundays, and legd
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holidays. The last day to act is the third day, unlessthe third day is a Saturday, Sunday, or legal holiday.
The last day to act in that caseis the next day that is not a Saturday, Sunday, or lega holiday.*

This formulation is congstent with the Appellate Rule caculation and as generous as that consistency
dlows. Applicationisillustrated inthe Committee Note. Oneway to explain theresult isthat no Saturday,
Sunday, or legd holiday is to be counted agang more than one exduson.  Adoption of this
recommendation reflects the view that such an extension will not often interfere with the real-world pace
of litigation.

Rule 6(a) statesthat the last of the counted days isincluded inca culaingtimelimitsunless, anong other
things, the required act is filing a paper in court and the day is one on which westher or other conditions
have madethe clerk’ sofficeinaccessible. Thereisno gpparent reason to addressthiscircumstancein Rule
6(e). If theclerk’ sofficeisinaccessbleonthelast day counted under Rule 6(€), thetimeto act isextended
by Rule 6(a). Inaccessibility during the period before the last day counted under Rule 6(€) does not
warrant any additiond extenson.

Changes Made After Publication and Comment

Changeswere made to darify further the method of counting the three days added after service under
Rule 5(b)(2)(B), (C), or (D).

Summary of Comments

03-CV-001, ThomasJ. Y erbich(Court RulesAttorney, D.Alaska): (1) Suggests that Rule 6(a) should be
amended to ensure that the three days added by Rule 6(e) do not convert all 10-day periods to 13-day
periods. “(a) * * * Whenthe period of time prescribed or dlowed islessthan 11 days determined without
regard to subdivison (€), intermediate Saturdays ™ * *”

(2) Urges that a further change should be made to ensure that time is not extended too much, and
computations are not complicated too much, for stuations inwhichthe period endsona Saturday, Sunday,

Ln April 2004, the Civil Rules Committee agreed on language that would have excluded intermediate Saturdays,

Sundays, and legal holidays in the calculation of the three days following the expiration of the prescribed period.

The full Committee has agreed unanimously to revise that language. The revision resulted from the recognition that
the Committee mistakenly believed its approach was consistent with the approach of proposed Appellate Rule 26.
The Appellate Rule approach is simply to count the prescribed period, making use of al of the timecounting rules
save the three-day extension. After the end of the prescribed period isidentified, three “read” (i.e., calendar) days are
added. The effect of the language the Civil Rules Committee first adopted in April 2004 excluded intermediate
Saturdays, Sundays, or holidays in calculating the three days, which was inconsistent with the Appellate Rules
approach.
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or legd holiday. If the period ends on a Saturday, for example, the three Rule 6(e) days should begin on
Sunday, not Monday or the next day that isnot alega holiday. Possible confusion arises from referring
to a“period’ to act — the period ends not on Saturday but on Monday, implying that the three days are
added after Monday. To fix this problem, subgtitute “ number of days’ for “period”:

Whenever aparty must or may act withina prescribed perrod number of days after serviceand service
is made under Rule 5(b)(2)(B), (C), or (D), 3 days are added after the pertod number of days

[expires?].

(This comment includes severd examples of waysto cdculate in “business days’ and “ cdendar days.”)

(3) Offersaproposa for the “ counting backward” question— what happens if youmust act “ 10 days
before’” a defined day and the tenth day before is a Saturday, Sunday, or legal holiday. May you fileon
Monday, or the next day thet is not alegd holiday, even though it isless than 10 days before the defined
day? The proposd relies on “not later than” to say that you must file before the 10th day:

(f) Whenever aparty has the right or is required to do some act or take some proceedings within a
period of time before a specified date or event prescribed or alowed by these rules, by the local rules
of any didtrict court, or by order of court, or by any gpplicable statute, the right must be exercised, the
required act performed or the proceedings taken, not later than the prescribed time preceding the
Specified date or event.

03-CV-003, Professor Patrick J. Schiltz: Professor Schiltz describes a draft Committee Note for the
parald anendment of Appdlate Rule 26(c), recommending the opposite answer tothe questionaddressed
by Comment 03-CV-001.

Under the amendment, a party that is required or permitted to act within a prescribed period should
firg caculate that period, without reference to the 3-day extension provided by Rule 26(c), but with
referenceto the other time computation provisons of the Appellate Rules. (For example, if the prescribed
period islessthan 11 days, the party should excludeintermediate Saturdays, Sundays, and legd holidays,
asingructedby Rule26(a)(2). After the party hasidentified the date on which the prescribed period would
expire but for the operation of Rule 26(c), the party should add 3 calendar days. The party must act by
the third day of the extension, unlessthat day is a Saturday, Sunday, or legd holiday, in which case the
party must act by the next day that is not a Seturday, Sunday, or lega holiday.

To illugrate further: A paper is served by mail on Thursday, August 11, 2005. The prescribed time
torespond is 30 days. Whether or not there are intervening lega holidays, the prescribed period endson
Monday, September 12 (because the 30th day fals on a Saturday, the prescribed period extends to the
following Monday). Under Rule 26(c), three cdendar days are added — Tuesday, Wednesday, and
Thursday — and thus the response is due on Thursday, September 1, 2005.
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(If the Appdllate Rules verson is adopted, it should be in the form approved by the Appellate Rules
Committee.)

03-CV-007, S. Chrigopher Saiten, Esg.: Amended Rule 6(e) remains ambiguous. Do we add 3
“calendar days’ or 3“busnessdays’? It would be good to emulate appellate Rule 26(c) by providing that
“3 calendar days are added after theperiod.” If the period endson Friday, for example, Saturday, Sunday,
and Monday are the 3 days.

03-CV-008, State Bar of Cdifornia Committee on Federal Courts: Supports the clarification.

03-CV-009, State Bar of Michigan Committee on United States Courts: (1) Federa time-counting rules
are too complicated. A uniform set of rules, based on calendar weeks, should be subgtituted for Civil,
Crimind, and Appellate Rules. (2) The Committee Note rgjects the argument that the 3 added days are
an independent period of lessthan 11 days, so that Saturdays, Sundays, and legd holidays are excluded.
But the Rule remains ambiguous. It should say: “3 consecutive cdendar days are added after the period.”
(3) The rule remains ambiguous as to the time when the “prescribed period” ends. If the last day isa
Saturday, Sunday, or legd holiday, does it end only on the next day that is none of those? Clarity canbe
achieved by saying: “The 3 days must be added before determining whether the last day of the period fdls
on aday that requires extension under Rule 6(a).”

03-CV-011, Peter D. Keder, Assgant Attorney General, Civil Divison, U.S. Department of Justice:
Suggests one addition: “3 calendar days are added after the period.” “[T]his additionwill make absolutely
clear the Committee' s intention that partiesinclude weekends and holidays when counting the three extra

days.”

03-CV-012, Alex Manners, CompuL aw: Ambiguities remain. Firg, the 3 additiond days should be
described as*“ cdendar days,” to ensurethat Saturdays, Sundays, and legd holidays are counted. Second,
it may be uncertain when aperiod ends if the last day is a Saturday, Sunday, or lega holiday. Arethe 3
days added after the last day to act if there wereno extenson? This can be made clear by adding this a
the end: “If the origind period islessthan 11 days, the origind period is subject to Rule 6(a), whereby
holidays and weekends are excluded from the computation, and then three caendar days are added.”

03-CV-013, Federa Magidrate Judges Assn., by Hon. LouisaS Porter: Supportsthe proposd. Buttime
cdculations under Rule 6 are dill “rather complex,” and indeed * border on being labyrinthian and require
‘finger counting,” avery fdlible method.” The Standing Committeeand Advisory Committeeshould*“ revist
Rule 6 in its entirety withan eye toward promulgating arule based in*running time' tied to a calendar week
or multiples thereof.”
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Rule 27(a)(2)

The Advisory Committee recommends gpproval for adoption of amended Rule 27(8)(2) asfollows:
Rule 27. Deposition Before Action or Pending Appeal

1 (a) BeforeAction.

2 * % * % %

10
11
12
13
14
15
16

17

18
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19

20

21

22

23

24

25

26

27

28

29

30

31

(2) Notice and Service. At least 20 days before the

hearingdate, the petitioner must serve each expected adverse

party with a copy of the petition and anatice gating the time

and place of the hearing.  The notice may be served either

insde or outsde the digrict or state in the manner provided

in Rule4. If that service cannot be made with due diligence

onan expected adverse party, the court may order service by

publication or otherwise. The court must appoint an attorney

to represent persons not served in the manner provided by

Rule 4 and to cross-examine the deponent if an unserved

personis not otherwiserepresented. Rule 17(c) appliesif any

expected adverse party is aminor or is incompetent.

* k k * %

Committee Note

The outdated cross-reference to former Rule 4(d) is corrected to
incorporate dl Rule 4 methods of service. Former Rule 4(d) has been
alocated to many different subdivisons of Rule 4. Former Rule 4(d) did
not cover al categories of defendants or modes of service, and present
Rule 4 reeches further than dl of former Rule 4. But thereisno reasonto
distinguish between the different categories of defendants and modes of
sarvice encompassed by Rule 4. Rule 4 service provides effective notice.
Notice by such means should be provided to any expected adverse party
that comes within Rule 4.

Other changes are made to conform Rule 27(8)(2) to current style
conventions. (new)
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Rule 27(a)(2) as Published
Only gtyle changes are made to the versionof Rule 27(a)(2) that was published for comment in August
2003. The changes are indicated on the published verson by overdtriking words deleted and double-
underlining words added:

Rule 27. Deposition Before Action or Pending Appeal

(a) BeforeAction.

(2) Noticeand Service. At least 20 days before the hearing date, the petitioner must serve each

expected adverse party witha copy of the petitionand anotice gating the time and place of the hearing
onthe-petitton. The notice may be served either ingde or outside the didrict or state in the manner
provided inRule 4. If that service cannot be made with due diligence on an expected adverse party,
the court may order service by publication or otherwise. The court must appoint an attorney to
represent persons not served in the manner provided in Rule 4 and to cross-examine the deponent en
behalf-of persons-het-served-ant if an unserved person is not otherwise represented. Rule 17(c)
appliesif any expected adverse party isaminor or isincompetent.

Discusson

Only gtyle changes are recommended in the published draft. Thefew public commentsal support the
proposa as published.

Changes Made After Publication and Comment
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Only style changes are recommended in the published draft.
Summary of Comments

03-CV-002 Jack E. Hordey, Esq.: The Rule 27 amendment is prudent.

03-CV-008, State Bar of Cdifornia Committee on Federal Courts: Supports the published amendment.

03-CV-013, Federa Magigtrate Judges Assn., by Hon. LouisaS Porter: Supportsthe changes. Thesyle
changes bring “much greeter clarity.”

Rule 45(a)(2)
The Advisory Committee recommends gpprova for adoption of amended Rule 45(a)(2) asfollows:.

Rule 45. Subpoena

=

(a) Form; I'ssuance.

2 * % * % %

10

11

12 (2) A subpoenamust issue asfollows:
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13

14

15

16

17

18

19

20

21

22

(A) for attendance at atria or hearing, from the court for

the digtrict where thetrid or hearing is to be held:

(B) for attendance at adeposition, fromthe court for the

digrict where the deposdition is to be taken, stating the

method for recording the tetimony; and

(C) for production and inspection, if separate from a

subpoena commanding a person’s attendance, from the

court for the district where the production or inspection

isto be made.

* k k * %

Committee Note

Thisamendment closesasmall gap in regard to natifying witnesses of
the manner for recording a deposition. A deposition subpoena mud state
the method for recording the testimony.

Rule 30(b)(2) directs that the party noticing a deposition sate in the
notice the manner for recording the testimony, but the notice need not be
served on the deponent. The deponent learns of the recording method
only if the deponent isa party or isinformed by a party. Rule 30(b)(3)
permitsanother party to designate an additional method of recording with
prior notice to the deponent and the other parties. The deponent thushas
notice of the recording method when an additiona method is designated.
Thisamendment completes the notice provisons to ensurethat anonparty
deponent has notice of the recording method when the recording method
is described only in the depogition notice,

A subpoenaed witnessdoes not have aright to refuseto proceed with
a deposition due to objections to the manner of recording. But under rare
circumstances, a nonparty witness might have a ground for seeking a
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protective order under Rule 26(c) with regard to the manner of recording
or the use of the depogtion if recorded in a certain manner. Should such
awitness not learn of the manner of recording until the deposition begins,
undesirable delay or complication might result. Advance notice of the
recording method affords an opportunity to raise such protective issues.

Other changes are made to conform Rule 45(8)(2) to current style
conventions.

Rule 45(2)(2) as Published

A dngle gyle change has been made in each of subparagraphs (A), (B), and (C) to reflect Style
Subcommittee decisons made after publication in August 2003. The change is shown in the proposd as
published by overstriking words deleted and double-underlining words added:

Rule 45. Subpoena

(a) Form; I'ssuance.

* x *k % %

2 A amust issue as follows;

(A) for attendanceat atria or hearing, rthenameof fromthe court for the digtrict where the tria
or hearing isto be held;

(B) for attendance at a deposition, i-therame-of from the court for the digtrict where the
deposition is to be taken, stating the method for recording the testimony; and
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(C) for production and inspection, if separate from a subpoena commanding a person’s
ditendance, inthenramesf from the court for the district where the production or inspection isto
be made.

Discussion
Therewere few commentsonthisproposal. A recommendation for adoption seemswarranted for the
reasons described in the Committee Note.
Changes Made After Publication and Comment
Only asmdl style change has been made in the proposa as published.

Summary of Comments. Rule 45

03-CV-006, Eugene F. Hestres, Esq.: The notice of taking the deposition states the method of recording
and normdly is served onanonparty deponent. “Requiring that the Notice of the deposition be also served
upon the non-party deponent would eliminate the need to amend Rule 45.”  Requiring that the subpoena
state the method may create problems whenalast-minute change is made inthe method of recording. The
deponent can aways object.

03-CV-008, State Bar of Cdlifornia Committee on Federal Courts: Supports the published proposd.

03-CV-013, Federal Magistrate Judges Assn., by Hon. Louisa S Porter: Supports the proposal.

Supplemental Rule B

The Advisory Committee recommends approval for adoption of amended Supplemental Rule B(1)(a)
asfollows

Rule B. In Personam Actions. Attachment and
Garnishment

1 (1) When Available; Complaint, Affidavit, Judicial

2 Authorization, and Process. Inanin personam action:

w

(@) If adefendant is not found within the digtrict when a

4 verified complaint praying for attachment and the affidavit
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5 required by Rule B(1)(b) arefiled, a verified complaint may
6 containaprayer for processto attach the defendant’ stangible
7 or intangible persond property — up to the amount sued for
8 — inthe hands of garnishees named in the process.

9 D

Committee Note

Rule B(1) is amended to incorporate the decisonsin Heidmar, Inc.
v. Anomina Revennate de Armamento S.A. of Ravenna, 132 F.3d
264, 267-268 (5th Cir.1998), and Navieros Inter Americanos, SA. v.
M/V Vasilia Express, 120 F.3d 304, 314-315 (1st Cir. 1997). Thetime
for determining whether a defendant is “found” in the didtrict is set & the
time of filing the verified complant that prays for atachment and the
afidavit required by Rule B(1)(b). As provided by Rule B(1)(b), the
affidavit must be filed with the complaint. A defendant cannot defeet the
security purpose of attachment by appointing an agent for service of
process after the complaint and affidavit arefiled. The complaint praying
for attachment need not be the initid complaint. So long asthe defendant
isnot found in the didtrict, the prayer for attachment may be made in an
amended complaint; the affidavit that the defendant cannot be found must
be filed with the amended complaint.

Rule B(1)(a) as Published

No change has been made in Rule B(1)(a) as published:

Discusson

The only comment supported adoption of the proposed amendment.

Changes Made After Publication and Comment
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No changes have been made since publication.
Summary of Comments. Supplementa Rule B(1)(a)

03-CV-013, Federal Magistrate Judges Assn., by Hon. Louisa S Porter: Supports both the Rule B and
Rule C proposals.
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Supplemental RuleC

The Advisory Committee recommends approval for adoption of amended Supplementa Rule C(6)(b)
asfollows.

C. In Rem Actions. Special Provisons

1 * ok kK

2 (6) Responsive Pleading; Interrogatories.

3 * ok kK

4 (b) Maritime Arrestsand Other Proceedings. Inanin

5 rem action not governed by Rule C(6)(a):

6 (i) a person who asserts a right of possession or any

7 ownership interest inthe property that isthe subject of the

8 action mug file averified satement of right or interest:

9 (A) within 10 days after the—eartier—of(1) the
10 executionof process, er-{2)-comptetedpubticationof
11 notree-tnder Rute-€(4); or
12 (B) within the time that the court dlows,

13 (i) the statement of right or interest must describe the
14 interest inthe property that supportsthe person’ sdemand

15 for its redtitution or right to defend the action;
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16 (iii) an agent, bailee, or attorney must sate the authority
17 to file astatement of right or interest on behdf of another;
18 and
19 (iv) a person who asserts a right of possession or any
20 ownership interest must serve an answer within 20 days
21 after filing the Satement of interest or right.
22 T

Committee Note

Rule C(6)(b)(i)(A) is amended to delete the reference to a time 10
days after completed publication under Rule C(4). This change corrects
an oversght in the amendments made in 2000. Rule C(4) requires
publicationof noticeonly if the property thet is the subject of the actionis
not released within 10 days after execution of process. Execution of
process will dways be earlier than publication.

Rule C(6)(b) as Published
No change has been made in Rule C(6)(b) as published.
Discussion
The only comment supported adoption of the proposed amendment.
Changes Made After Publication and Comment
No changes have been made since publication.
Summary of Comments: Supplemental Rule C(6)(b)

03-CV-013, Federal Magistrate JudgesAssn., by Hon. Louisa S. Porter: Supports both the Rule B and
Rule C proposals.
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B. Rulesfor Publication (1): 16, 26, 33, 34, 37, 45, & Form 35

The Civil Rules Committee recommends that the Standing Committee publishfor comment a package
of proposed rueamendmentsreatingtothe discovery of dectronicaly stored information. The Committee
has long heard concerns that the discovery rules are inadequate to accommodate the unique features of
informationgenerated by, stored in, retrieved from, and exchanged through, computers. These concerns
first emerged in 1997, during the study of discovery that led to the adoption of the 2000 discovery rule
amendments. In the next severd years, as dectronic discovery moved from an unusud activity reserved
to large cases to a frequently-seen activity, used in an increasing proportion of the litigation filed in the
federal courts, the Committee continued to hear concerns over the fit between the discovery rulesand the
dramatic changes in practice resulting from the growing importance of thisform of discovery.

In 2000, the Committee began to examine this topic in detail. To gather information from diverse
segments of the bar, and to hear from judges, the Committee held two mini-conferences— one in San
Francisco and the other in Brooklyn — and a mgor conference in February 2004 at the Fordham Law
School. The Committee has also, through its discovery subcommittee, solicited and received helpful
comment from a number of lawyers, judges, and bar organizations, aswell as consderable and ongoing
assstance from the Federa Judicia Center. The Committee has aso drawn on the accumulation of
experienceinthis area, reflected incase law, the expanded trestment inthe Manua for Complex Litigation,
and in “best practices’ protocols drafted by the ABA Litigation Section and others.

Through this work, the Committee has concluded that it istime to present proposed rule changes for
public comment. Electronic discovery isnow a routine part of avil litigation.  Electronic discovery has
unique features, digtinct fromconventiond discovery into, and by, paper, whichruleschanges can hdpfully
address. Thereis agrowingdemand for rulesinthisarea, which is gill new for many judges and lawyers.
At least four United Statesdistrict courts— E. & W. Dist. Ark, D.N.J.,, and D. Wyo. — have adopted
locd rues in this area, and many more are under consideration. At least two states — Texas and
Missssppi — have adopted court rules specificaly addressng these issues. More are in the pipeline.
Thereismuchto be sad for experimentationat the local level and we have learned muchfromthese efforts.
But if the nationd rules committees delay, the timetable of the rulemaking process will inevitably result in
a proliferation of loca rules. Adoption of differing locd rules by many courts may freeze disuniform
practicesinplace and frustrate the ability to achieve nationa consistency in an area that should be covered
by the uniformity the Civil Rules were meant to achieve.

The publication process is more criticd in this area than for many other proposed rule amendments.
Litigantsand lawyerslive withthe problems raised by eectronic discovery inways that judgesdo not. The
commentsfromlitigantsand lawyersonspecific proposa sfor rulesthat attempt to accommodate electronic
discovery, asit is practiced today and asit will develop in the future, are essentid.
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The information and indghts we have aready received from the bar have greatly increased our
appreciation of the problems dectronic discovery presents. The sheer volume of eectronicdly stored
information and the dynamic nature of such information are different from information kept on, and
discovered through, paper. Thedistinctivefeaturesof eectronic discovery threatentoincreasetheexpense
and burden of discovery, and uncertainty as to the gpplicable standards exacerbatesthese problems. The
chdlengeisto ensurethat the rules provide effective support and guidance for managing discovery practice
as it changes with technology.

The rules proposals are as follows amending Rules 26(f) and 16(b) and Form 35 to prompt early
discussionof issuesreating to dectronicaly stored informationand of handling privilege issues, and to call
for the results of suchdiscussions to be reported to the judge; amending Rule 34(a) to darify and modernize
the definition of discoverable materia; amending Rule 34(b) to provide for the form of producing
eectronicdly stored information; amending Rule 33(d) to provide for eectronicdly stored information a
paralle option to produce businessrecordsto answer interrogatories, amending Rule 26(b)(2) to provide
that dectronicdly stored information that is not reasonably accessible need not be produced unlessa court
so orders on ashowing of good cause; amending Rule 26(b)(5) to provide a procedure that applies when
aparty asserts an inadvertent production of information privileged or protected from discovery, carefully
avoiding any determination on the outcome of the privilege assertion; and amending Rule 45 to incorporate
thesechanges. The Advisory Committee was nearly unanimousin recommending that these proposasbe
published for comment.

The Advisory Committee debated at length what may be the most controversia of the proposals, the
cregtion of alimited safe harbor in Rule 37 that would gpply only to information destroyed or lost asa
result of the routine operationof computer systems, suchasthelossor destruction of informationas aresult
of recycling back-up tapes or the automatic overwriting of “deleted” information. Much of the discussion
heard at the Fordham Conferences and other meetings supporting a limited safe harbor emphasized the
need for balancing the need for litigantsto obtain informationand the need of every organized entity, public
and private, to continue the routine operations of computer systems. Such alimited and narrow safe harbor
would recognize the unique features of electronically stored information necessary to business and
government operations. These features include the routine automatic destruction or recycling necessary
to business operations and the dynamic nature of the data that makes it change automaticaly, without the
operator’ sinvolvement or evenawareness. Reducing thisto rule language is chdlenging. The Committee
agreed that the proposed rule should be limited to loss of eectronicaly stored informationthat resultsfrom
routine operation of a party’s computer syslem. But the Committee divided over two primary features of
the proposed rule: whether it should offer some protection when a party’ s reasonable efforts to preserve
fall to prevent aloss of dectronicaly stored information that violates a court preservation order in the
action.

This report setsout the proposals for rule amendments that the Committee recommends the Standing
Committee publish for comment. Asnoted, the Committee was virtualy unanimous asto al the proposals
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except the safe harbor provison. Asto this provison, a clear mgority of the Committee expressed a
preference for what is presented here as Alternative 1. All members of the Committee voted in favor of
publishing Alternative 1 for comment. Theonly significant Committeedi sagreement ontherecommendation
to the Standing Committee was over whether to recommend that only Alternative 1 be published for
comment, or that both Alternative 1 and what ispresented here as Alternative 2, for which there was dso
support, be published for comment, gating the Committee' s preference for Alternative 1. As to that
question, the Committee divided evenly.

It should be emphasized that amgjority of the Committee prefers Alternative 1 to Alternative 2. As
discussed more fully below, those in favor of publishing only Alternative 1 for comment believe that
Alterndtive 2 should not be formdly published for comment, given the Committee's preference for
Alterndtive 1 and absence of a mgority favoring the publication of Alterndtive 2. Those in favor of
publishing Alternative 2 are dso concerned that Alternative 2 goestoo far and that publishing Alternetive
2 may have a polarizing effect. Those in favor of publishing both Alternatives 1 and 2 for comment
recognize that the safe harbor isbothimportant and difficuit and believe that public comment will be better
focused if both formulations are presented.

Thisfind question is perhaps more one of form than substance, pertaining only to one aspect of one
of the dectronic discovery proposals. Asto thisone aspect, whether we publish only Alternative 1 or both,
we will need to ask for public comment addressing the issues framed by Alternative 2. Public comment
is likdly to be robust and informative, whether Alternative 1 is the only proposed formulation formally
publishedor not. But because the Committeewasevenly divided on whether to recommend the publication
for comment of only Alternative 1, or the publicationfor comment of both Alternative 1 and 2 accompanied
by a statement that a mgority of the Committee preferred Alternative 1, both proposas for a Rule 37(f)
safe harbor are discussed in this report.

|. Early Discussion of Electronic Discovery | ssues— Rules 26(f), Form 35, and Rule 16(b)"

Rule 26. Duty to Disclose; General Provisions Governing

Discovery
1 * k k% k%
2 (f) Conference of the Parties;, Planning for Discovery.
3 (1) Conference Timing. Except in categories of

4 proceedings exempted from initid disclosure under Rule
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i Proposed revisions based on rules as amended by the Style Project.
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26(a)(1)(B) or when otherwise ordered, the parties must hold a
conference as soonaspracticable— and in any event at least 21
days before a scheduling conferenceisheld or a scheduling order

is due under Rule 16(b).

(2) Conference Content; Parties Responsibilities. In
conferring, the parties must consider the nature and basis of
thar dams and defenses and the possibilities for a prompt
Settlement or resolution of the case; make or arrange for the

disclosures required by Rule 26(a)(1); discuss any issues

relating to preserving discoverable information; and develop

aproposed discovery plan. The attorneys of record and al
unrepresented parties that have appeared in the case are
jointly respong ble for arranging the conference, for attempting
ingood faithto agreeonthe proposed discovery plan, and for
submitting to the court within 14 days after the conference a
written report outlining the plan. The court may order the
parties or attorneys to attend the conference in person.

(3) Discovery Plan. A discovery plan must date the

parties views and proposals on:
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(A) what changes should be made in the timing, form, or
requirement for disclosures under Rule26(a)(1), induding
adatement of when initial disclosures were made or will
be made;

(B) the subjects on which discovery may be needed,
when discovery should be completed, and whether
discovery should be conducted inphasesor be limited to
or focused on particular issues,

(C) any issues rdating to disclosure or discovery of

dectronicaly stored informaion, including the form in

which it should be produced;

(D) whether, upon agreement of the parties, the court

should enter an order protecting the right to assert

privilege after production of privileged informeation; and

(E€) what changes should be made in the limitations on
discovery imposed under theserulesor by local rule, and
what other limitations should be imposed; and

(EB) any other orders that should be entered by the

court under Rule 26(c) or under Rule 16(b) and (c).
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43 (4) Expedited Schedule. If necessary to comply with its
44 expedited schedule for Rule 16(b) conferences, a court may
45 by locd rule
46 (A) require the conference to occur fewer than 21 days
47 before the scheduling conference is held or a scheduling
438 order is due under Rule 16(b); and
49 (B) requirethewritten report outlining the discovery plan
50 to be filed fewer than 14 days after the conference, or
51 excuse the parties from submitting a written report and
52 permit themto report ordly on ther discovery planat the
53 Rule 16(b) conference.

54 D

Committee Note

The Committee has repeatedly been told that problems associated
with discovery of various types of information generated by or stored on
computersneed attention in the rules. Among other things, eectronicaly
gored information is diginctive in itsvolume. See Manual for Complex
Litigation (4th) 8 11.446 (describing the “sheer volume’ of such
information). Electronic information may exist in dynamic databasesthat
do not correspond reedily to hard-copy documents traditionally subject
todiscovery. Theordinary operation of computers— includingthesmple
act of turning a computer on — can dter or destroy electronically stored
information; computer systems often automaticaly discard or overwrite
data as a part of their routine operation. Computers often autometicaly
create informationwithout the operator’ sdirectionor awareness, afesture
withno direct counterpart in hard-copy documents. Electronicdly stored
information may be “deleted,” yet continue to exi<, but in forms difficult
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to locate, retrieve, or search. Together, these and other digtinctive
features of dectronicaly stored informationjudtify specific atention in the
rules.

Rule 34(a) is amended to make clear that eectronicdly stored
informationis subject to discovery. Thebroad definition of “eectronicaly
storedinformation” should be applied at other pointsinthe ruleswherethe
expression is used, such asin Rule 26(f)(3)((C). Rule 33(d) is smilaly
amended to make clear that the option to produce business records
includes dectronicdly stored information. Rule 45 is amended to make
clear that dectronicaly stored information may aso be obtained by
subpoena.  Although courts have generdly not had difficulty concluding
that eectronicdly stored information is properly a subject of discovery,
these changes make the rule language cons stent with practice.

Other amendments address specific aspects of discovery of
eectronicdly stored information. Rule 34(b) is amended to authorize a
party to specify the forminwhich dectronicaly stored information should
be produced and to authorize the responding party to object to that
request. Rule 26(b)(2)(C) is added to provide that a party need not
provide discovery of dectronicdly stored information that is not
reasonably ble unless the court orders discovery for good cause.
Rule 37(f) is added to address a party’ sinability to provide discovery of
eectronicdly stored informationlost as a result of the routine operation of
the party’s eectronic information system. Rule 26(b)(5) is amended by
the additionof Rule 26(b)(5)(B), which provides a procedure for assertion
of privilege after productionof privileged informetion. Inaddition, Rule45
is amended to include provisons pardld to those added to the party
discovery rules.

Subdivison (f). Ealy dtention to managing discovery of
eectronicdly stored information can be important. Rule 26(f)(3) is
amended to direct the parties to discuss these subjects during their
discovery-planning conference. See Manual for Complex Litigation
(4th) 8§ 11.446 (“The judge should encourage the parties to discuss the
scope of proposed computer-based discovery early inthe casg’). The
rule focuses on“issuesrelated to disclosure or discovery of eectronicaly
stored information”; the discussion is not required in cases not involving
electronic discovery, and the amendment imposes no additiona
requirementsinthose cases. When the partiesdo anticipate disclosure or
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discovery of dectronicdly stored informetion, addressing the issues a the
outset should often avoid problems that might otherwise arise later in the
litigation, when they are more difficult to resolve.

When a caseinvolves discovery of eectronicaly stored information,
the issuesto be addressed duringthe Rule 26(f) conference depend onthe
nature and extent of the contemplated discovery and of the parties
information systems. It may be important for the partiesto discuss those
systems, and accordingly important for counsd to become familiar with
those systems before the conference. With that informetion, the parties
can develop adiscovery plan that takes into account capabilities of thar
computer systems.  In appropriate cases identification of, and early
discovery from, individuds with special knowledge of a party’ scomputer
systems may be helpful.

The particular issues regarding dectronicaly stored information that
deserve attention during the discovery planning stage depend on the
specifics of the given case. See Manual for Complex Litigation (4th)
8 40.25(2) (listing topics for discussion in a proposed order regarding
meet-and-confer sessions). For example, the parties may specify the
topics for such discovery and the time period regarding which discovery
will be sought. They may identify the various sources of such information
within a party’s control that should be searched for eectronicaly stored
information. They may discuss whether the information is reasonably
accessble to the party that has it, including the burden or cost of
retrieving and reviewingthe informetion. See Rule 26(b)(2)(C). Theform
or format inwhichaparty keepssuchinformationa so may be considered,
as wdl as the forms in which it might be produced for review by other
parties. “Early agreement between the parties regarding the forms of
production will help eiminate waste and duplication.” Manual for
Complex Litigation (4th) § 11.446. Even if there is no agreement,
discussion of this topic may prove useful. Rule 34(b)(1)(B) is amended
to parmit a party to specify the forminwhichit wants dectronically stored
information produced. An informed request is more likely to avoid
difficulties than one made without adequate informetion.

Form 35 is also amended to add the parties proposals regarding
disclosure or discovery of dectronicdly stored information to the list of
topicsto be included in the parties' report to the court, thus enabling the
court to address the topic in its Rule 16(b) order. Provison for any
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aspectsof disclosing or discovering dectronicaly stored information that
are suitable for discussion under Rule 26(f) may beincluded inthe report
tothe court. Any that cdl for court action, such asthe extent of the search
for information, directions on evidence preservation, or cost alocation,
should be included.

Rule 26(f)(2) is amended to direct the parties to discuss any issues
regarding preservation of discoverableinformationduringtheir conference
as they develop a discovery plan. The volume and dynamic nature of
electronicaly stored information may complicate preservationobligations.
The ordinary operationof computersinvolvesboth the automatic creation
and the automatic del etionor overwriting of certain information. Complete
cessationof that activity could parayze aparty’ soperations. Cf. Manual
for Complex Litigation (4th) § 11.422 (“A blanket preservation order
may be prohibitively expensve and unduly burdensome for parties
dependent on computer systems for their day-to-day operations.”) Rule
37(f) addressestheseissues by limiting sanctions for loss of dectronicdly
stored information due to the routine operation of a party’s electronic
information syssem. The parties discusson should am toward specific
provisions, baancingthe need to preserve relevant evidence withthe need
to continue routine activities critica to ongoing business. Wholesde or
broad suspension of the ordinary operationof computer disaster-recovery
systems, inparticular, may rarely be warranted. Failureto atend to these
issues erly in the litigation increases uncertainty and raises arisk of later
unproductive controversy. Although these issues have great importance
with regard to dectronicaly stored information, they are aso important
with hard copy and real evidence. Accordingly, the rule change should
prompt discusson about preservation of dl evidence, not just
eectronicaly stored informetion.

Rule 26(f)(3) is dso amended by adding to the discovery plan any
agreement that the court enter a case-management order facilitating
discovery by protecting agang privilege waver. The Committee has
repeatedly been advised about the discovery difficulties that can result
from efforts to guard againgt waiver of privilege. Frequently parties find
it necessary to spend large amounts of time reviewing materids requested
through discovery to avoid waiving privilege. These efforts are necessary
because materids subject to a clam of privilege are often difficult to
identify, and failureto withhold evenone suchitemmay result in waiver of
privilege as to dl other privileged materids on that subject matter. Not
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only may this effort impose subgtantid costs on the party producing the
materid, but the time required for the privilege review can subgtantialy
delay accessfor the party seeking discovery.

These problems can become more acute when discovery of
eectronicaly stored information is sought. The volume of suchdata, and
the informdity that attends use of emal and some other types of
eectronicdly stored information, may makeprivilege determinations more
difficult, and privilege review correspondingly more expendve and time
consuming. Some information associated with operation of computers
poses paticular difficultiesfor privilege review. For example, production
may be sought of information automaticaly included in eectronic
document files but not apparent to the creator of the document or to
readers. Computer programs may retain draft language, editorid
comments, and other del eted matter (sometimesreferredto as* embedded
data” or “embedded edits’) in an eectronic document file but not make
themapparent to the reader. Other data describe the history, tracking, or
management of an eectronic document (sometimes caled “ metadatd’),
and are usudly not gpparent to the reader viewing aprintout or a screen
image. Whether thisinformation should be produced may be among the
topics discussed in the Rule 26(f) conference. If itis, it may need to be
reviewed to ensure that no privileged information is included, further
complicating the task of privilege review.

The Manual for Complex Litigation notes these difficulties:

A responding party’s screening of vast quantities of unorganized
computer data for privilege prior to production can be particularly
onerous in those jurisdictions in which inadvertent production of
privileged data may condiitute awaiver of privilege asto a particular
item of information, items related to the rdlevant issue, or the entire
data collection. Fear of the consequences of inadvertent waiver may
add cost and delay to the discovery process for dl parties. Thus,
judges often encourage counsel to dipulate to a “nonwaiver”
agreement, whichthey can adopt as a case-management order. Such
agreements protect responding parties from the most dire
consequences of inadvertent walver by dlowing themto “take back”
inedvertently produced privileged materias if discovered within a
reasonable period, perhaps thirty days from production.
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Manual for Complex Litigation (4th) § 11.446.

Parties may atempt to minimize these costs and delays by agreeingto
protocols thet minimize the risk of waver. They may agree that the
responding party will provide requested materids for initid examination
without waiving any privilege — sometimes known as a “quick peek.”
The requesting party then designates the documents it wishes to have
actudly produced. This desgnation is the Rule 34 request. The
responding party then responds in the usua course, screening only those
documentsactualy requested for formal productionand asserting privilege
damsas provided inRule 26(b)(5)(A). On other occasions, partiesenter
agreements — sometimes caled “clawback agreements’ — that
productionwithout intent to waive privilege should not be awaiver so long
asthe producing party identifiesthe documents mistakenly produced, and
that the documents should be returned under those circumstances. Other
voluntary arrangements may be appropriate depending on the
circumstances of each litigation.

As noted in the Manual for Complex Litigation, these agreements
can facilitate prompt and economical discovery by reducing delay before
the discovering party obtains accessto documents, and reducing the cost
and burden of review by the producing party. Asthe Manua aso notes,
a case-management order implementing such agreements can further
facilitate the discovery process. Form 35 is amended to include a report
to the court about any agreement regarding protections againgt inadvertent
privilege forfeiture or waiver thet the parties have reached, and Rule 16(b)
is amended to emphasize the court’s entry of an order recognizing and
implementing such an agreement as a case-management order. Rule
26(f)(3)(D) ismodest; the entry of such acase-management order merely
implementsparties’ agreement. But if the partiesagreeto entry of suchan
order, their proposa should be included in the report to the court.

Rule 26(b)(5)(B) isadded to provide an additional protection against
inadvertent privilege waiver by establishing a procedure for assertion of
privilege after such production, leaving the question of waiver to later
determination by the court if production is till sought.

Form 35. Report of Parties Planning M eeting
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3. Discovery Plan. The parties jointly propose to the court the
fallowing discovery plan: [Use separate paragraphs or subparagraphs as
necessary if parties disagree]

Discovery will be needed on the fallowing subjects: (brief
description of subjects on which discovery will be
needed)

Disclosure or discovery of dectronicdly stored informationshould be
handled as follows (brief description of parties
proposals)

The parties have agreed to a privilege protection order, as follows:
(brief description of provisions of proposed order)

All  discovery commenced in time to be competed by

(date) . [Discovery on (issue for early
discovery) to be completed by (date) ]

Rule 16. Pretrial Conferences; Scheduling; Management
(b) Scheduling and Planning.
(1) Scheduling Order. Except in categories of actions
exempted by local rule asinappropriate, the digtrict judge
— or amagidrate judge when authorized by local rue—
must issue a scheduling order:
(A) after recaiving the parties’ report under Rule 26(f);

or
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(B) dfter consulting with the parties’ atorneys and any
unrepresented parties at a scheduling conference or by
telephone, mail , or other suitable means.
(2) Timeto Issue. The judge must issue the scheduling
order assoonas practicable, but inany event within 120 days
after any defendant has been served with the complaint and
within 90 days after any defendant has appeared.
(3) Contentsof the Order.
(A) Required Contents. Thescheduling order mugt limit
the time to join other parties, amend the pleadings,
complete discovery, and file motions.
(B) Permitted Contents. The scheduling order may:
() modify thetiming of disclosuresunder Rules26(a)
and 26(€)(1);
(if) modify the extent of discovery;

(iii)  provide for disclosure or discovery of

dectronicdly stored information;

(iv) adopt the parties agreement for protection

agang waving privileoe;
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28 (vtt) set dates for other conferences and for trid,;
29 and

30 (vit¥) include other appropriate matters.

31 (4) Modifying Schedule. A schedulemay bemodified only
32 for good cause and by leave of the didtrict judge or, when
33 authorized by locd rule, of a magigtrate judge.

34 D

Committee Note

Rule 26(f)(3) is amended to direct the parties to discussdiscovery of
eectronicaly stored information if such discovery is contemplated in the
action. Form 35 is amended to cdl for areport to the court about the
results of this discusson. The amendment to Rule 16(b) is designed to
dert the court to the possible need to address the handling of discovery
of dectronicadly stored information early in the litigation if such discovery
is expected to occur. In many ingances, the court’ sinvolvement early in
the litigation will help avoid difficulties that might otherwise arise later.

Rule 26(f)(3) hasa so been amended by adding to the discovery plan
any proposa that the court include in the case-management order the
parties agreement to facilitate discovery by minimizing the risk of waiver
of privilege. The parties may agree to various arrangements. For
example, they may agreeto initid provisionof requested materias without
walver of privilege to enable the party seeking productionto designatethe
materids desired for actua production, with the privilege review of only
those materidsto follow. Alterndively, they may agreethat if privileged
information is inadvertently produced the producing party may by timely
notice assert the privilege and obtain return of the materials without
waving the privilege. Other arrangements are possible. A case
management order to effectuate the parties agreement may be hepful in
avoiding delay and excessve cost in discovery. See Manual for
Complex Litigation (4th) 8 11.446. Rule 16(b)(3)(B)(iv) recognizesthe
propriety of induding such directives in the court’s case management
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order. Court adoption of the chosen procedure by order advances
enforcement of the agreement between the parties and adds protection
agang nonparty assertions that privilege hasbeenwaived. Theruledoes
not provide the court with authority to enter such a case-management
order without party agreement, or limit the court’s authority to act on
moation.
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II. Option to Produce Electronically Stored Information in Responseto Interrogatories —
Rule 33(d)

Rule 33. Interrogatoriesto Parties

1 * ok kK
2 (d) OptiontoProduceBusinessRecords. Iftheanswer toan
3 interrogatory may be determined by examining, auditing,
4 ingpecting, compiling, abstracting, or summarizing a paty’s
5 business records, induding eectronicaly stored information, and
6 if the burden of deriving or ascertaining the answer will be
7 subgtantialy the same for ether party, the responding party may
8 answer by:

9 (1) specifying therecordsthat must be reviewed, in sufficient
10 detail to permit the interrogating party to locate and identify
11 them as readily as the responding party could; and
12 (2) giving theinterrogating party areasonable opportunity to
13 examine, audit, and ingpect the records and to make copies,
14 compilations, abgtracts, or summaries.

Committee Note

Rule 33(d) is amended to pardld Rule 34(a) by recognizing the
importance of dectronicaly stored information. The term “eectronicaly
gtored information” has the same broad meaning in Rule 33(d) asin Rule
34(a). Much busness information is stored only in dectronic form; the
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Rule 33(d) optionshould be avalable withrespect to suchrecordsaswal.

Specid difficultiesmay ariseinuang eectronicaly stored informetion,
ether due to itsformat or because it is dependent ona particular computer
system. Rule 33(d)(1) says that a party eecting to respond to an
interrogatory by providing eectronicaly stored information must ensure
that the interrogeting party can locate and identify it “as readily as the
responding party,” and Rule 33(d)(2) providesthat the responding party
must give the interrogating party a reasonable opportunity to examine the
information. Depending on the circumstances of the case, satisfying these
provisions may requirethe responding party to provide some combination
of technologica support, information on gpplication software, access to
the pertinent computer system, or other assistance. The key quedtion is
whether such support enables the interrogating party to use the
electronicaly stored information as readily as the responding party.
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Definition of Electronically Stored Information — Rule 34(a)
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Rule 34. Producing Documents, Electronically Stored
Information, and Tangible Things, or Entering onto Land,
for Inspection and Other Purposes

(@ In General. Any paty may serve on any other party a
request within the scope of Rule 26(b):
(1) to produce and permit the requesting party or its

representative to inspect, and copy, test, or sample the

fallowing itemsinthe responding party’ spossession, custody,
or control:

(A) any designated electronicaly stored information or

any desgnated documents — including writings,
drawings, graphs, charts, photographs, sound recordings,
images and other data or data compilations in_any
medium— fromwhichinformation can be obtained either
directly or after the responding party trandates it into a
reasonably usable form, or
(B) any designated tangible things—andto-test-or
samplethesethings; or

(2) to permit entry onto designated land or other property

possessed or controlled by the responding party, so that the
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18

19

20

21

requesting party may inspect, measure, survey, photograph,
test, or sample the property or any designated object or

operation on it.

* k k * %

Committee Note

Subdivison (a). As origindly adopted, Rule 34 focused on
discovery of “documents’ and “things” In 1970, Rule 34(a) was
amended to authorize discovery of data compilations in anticipation that
the use of computerized informationwould growinimportance. Sincethat
time, the growth in eectronicdly stored information and in the variety of
systemsfor creating and storing such information have been dramatic. It
isdifficult to say that dl forms of eectronicdly stored informationfit within
the traditiond concept of a “document.” Accordingly, Rule 34(a) is
amended to acknowledge explicitly the expanded importance and variety
of eectronicaly stored informationsubject to discovery. Thetitleof Rule
34 is modified to acknowledge that discovery of eectronicdly stored
information stands on equa footing with discovery of documents.
Although discovery of dectronicaly stored information has been handled
under the term “document,” this change avoids the need to stretch that
word to encompass such discovery. At the sametime, aRule 34 request
for production of “documents’ should be understood to include
eectronicdly stored information unless discovery in the actionhasclearly
distinguished between dectronicaly stored informationand “ documents.”

Thewidevariety of computer sysemscurrently inuse, and the rapidity
of technologica change, counsd againg atempting a limiting or precise
definition of dectronicaly stored information. The definition in Rule
34(a)(1)(A) is expansve, including any type of information that can be
storeddectronicaly. A common examplethat issought through discovery
is electronic communications, such ase-mail. A referenceto “images’ is
added to clarify ther incluson in the liging dreedy provided. The
referenceto “dataor datacompilations’ includes any databases currently
in use or developed in the future. The rule coversinformation stored “in
any medium,” to encompass future devel opmentsin computer technology.
Rule34(a)(1)(A) isintended to be broad enough to cover dl current types
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of computer-based information, and flexible enough to encompass future
changes and devel opments.

Referencese sewhereinthe rulesto* dectronicadly stored informetion”
should be understood to invoke this expansve definition. A companion
change is made to Rule 33(d), meking it explicit that parties choosing to
respond to an interrogatory by permitting access to responsive records
may do so by providing accessto dectronicaly stored information. More
genardly, the definition in Rule 34(a)(1)(A) is invoked in a number of
other amendments, such as those to Rules 26(b)(2)(C), 26(b)(5)(B),
26(f)(3), 34(b) and 37(f), and 45. In each of these rules, dectronicaly
stored informetion has the same broad meaning it has under Rule
34(8)(1)((A).

The definition of dectronicaly stored information is broad, but
whether materid within this definition should be produced, and in what
form, are separate questions that must be addressed under Rule
26(b)(2)(C), Rule 26(c), and Rule 34(b).

Rule 34(a) is amended to make clear that parties may request an
opportunity to test or sample materiads sought under the rule inadditionto
ingpecting and copying them. That opportunity may beimportant for both
eectronicdly stored information and hard-copy materias. The current
ruleis not clear that suchtesting or sampling is authorized; the amendment
expressy provides that such discovery is permitted. As with any other
form of discovery, issues of burden and intrusiveness raised by requests
to test or sample can be addressed under Rules 26(b)(2)(B) and 26(c).

Rule 34(a)(1)(B) is amended to make clear that tangible things must
— like documents and entry onto land sought through discovery — be
designated in the request.
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V. Form of production — Rule 34(b)

10

11

12

13

14

15

16

17

Rule 34. Producing Documents, Electronically Stored

nformation, and Tangible Things, or Entering onto Land,
for Inspection and Other Purposes

* k k * %

(b) Procedure.

(1) Form of the Request. The request must:

(A) must describe withreasonable particularity eachitem
or category of items to be inspected; and

(B) mug specify a reasonable time, place, and manner
for the ingpection and for performing the related acts;:
and

(C) may specify the form in which dectronicaly stored

information is to be produced.

(2) Responses and Objections.

(A) Timeto Respond. The party to whom the request
is directed must respond in writing within 30 days after
being served. A shorter or longer time may be directed
by the court or stipulated by the parties under Rule 29.

(B) Responding to Each Item. For each item or

category, the response mus either state that ingpection
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and rdated activities will be permitted as requested or
state anobjectionto the request, induding an objectionto

the requested form for producing dectronicdly stored

information, gaing the reasons.

(C) Objections. An objection to part of arequest must
goecify the part and permit inspection and related

activities with respect to the rest.

(D) Producingthedocumentsor electronically stored

information. Unless the parties otherwise agree, or the

court otherwise orders,

(i) aparty producing documents for ingpection must
produce them asthey are kept in the usud course of
business or must organize them and labd them to
correspond to the categories in the request.

(i)_if arequest for dectronicaly sored information

does not specify the form of production, a party must

produce it in a form in which the producing party

ordinarily maintains it, or in _an dectronicdly

searchable form. The party need only produce such

information in one form.
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Committee Note

Subdivision (b). Rule 34(b)(1)(B) permits the requesting party to
designate the form in which it wants dectronicaly stored information
produced. Theform of production is more important to the exchange of
eectronicdly stored informationthan of hard-copy materids, dthoughone
format a requesting party could designate would be hard copy.
Specification of the desired form may facilitate the orderly, efficient, and
cost-effective discovery of dectronicaly stored information. The parties
should exchange information about the form of production well before
productionactudly occurs, such as during the early opportunity provided
by the Rule 26(f) conference. Rule 26(f)(3)(C) now cdls for discussion
of form of production during that conference.

The rule does not require the requesting party to choose a form of
production; this party may not have apreference, or may not know what
form the producing party uses to mantan its dectronically stored
information. I the request does not specify a form of production for
electronicaly stored information, Rule 34(b)(2)(D)(ii) provides the
responding party with options analogous to those provided in Rule
34(b)(2)(D)(i) withregard to hard-copy materids. The responding party
may produce the information inaform in which it ordinarily maintains the
information. If it ordinarily maintains the information in more than one
form, it may select any such form. But the responding party is not
required to produce the information in a form in which it is maintained.
Instead, the responding party may produce the information in a form it
selectsfor the purpose of production, providing the form is dectronicaly
searchable. Although this option is not precisely the same as the option
under Rule 34(b)(2)(D)(i) to produce hard copy materids organized and
labelled to correspond to the requests, it should be functiondly analogous
because it will enable the party seeking production to locate pertinent
informetion.

If the requesting party does specify a form of production, Rule
34(b)(2)(B) permits the responding party to object. The grounds for
objection depend on the circumstances of the case. When such an
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objectionismade, Rule 37(a)(2)(B)* requires the parties to confer about
the subject in an effort to resolve the matter in a mutualy satisfactory
manner beforeamotion to compd isfiled. If they cannot agree, the court
will have to resolve the issue. The court is not limited to the form initialy
chosen by the requesting paty, or to the dterndives in Rule
34(b)(2)(D)(ii), in ordering an appropriate form or forms for production.
The court may consider whether a form is dectronicaly searchable in
resolving objections to the form of production.

Rule 34(b)(D)(ii) provides that eectronicaly stored information
ordinarily need be produced in only one form, but production in an
additional form may be ordered for good cause. One such ground might
be that the information cannot be used by the party seeking production in
the form inwhich it was produced. Advance communication about the
form that will be used for production might avoid that difficulty.

As a pat of the generd restyling of the Civil Rules, the redundant
reminder of Rule 37(a) procedure in the fina sentence of former Rule
34(b) is omitted as no longer useful.

Y Inthe ongoing Style Project, the designation of Rule 37(a)(2)(B) has been changed to 37(a)(3)(B).
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V. Reasonably Accessible Information — Rule 26(b)(2)(C)

Rule 26. Duty to Disclose; General Provisions Governing
Discovery

1 * % * % %

2 (b) Discovery Scope and Limits
3 * ok kK
4 (2) Limitationson Frequency and Extent
5 (A) When Permitted. By order, the court may ater the
6 limits in these rules on the number of depositions and
7 interrogatories or on the length of depositions under Rule
8 30. By order or locd rule, the court may aso limit the
9 number of requests under Rule 36.
10 (B) When Required. The court mug limit the
11 frequency or extent of discovery otherwise permitted by
12 these rules or by locd ruleif it determines that:
13 (i) thediscovery sought is unreasonably cumulaive or
14 duplicative, or can be obtained from some other
15 source that is more convenient, less burdensome, or

16 less expensive,;
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(i) the party seeking discovery has had ample
opportunity by discovery in the action to obtain the
information; or

(iii) the burden or expense of the proposed discovery
outweighs its likdy benefit, taking into account the
needs of the case, the amount in controversy, the
paties resources, the importance of the issues at
stake in the litigation, and the importance of the
discovery in resolving the issues.

(C) ElectronicallyStored | nformation. A party need

not provide discovery of dectronicaly stored information

that the party identifies as not reasonably accessible. On

motionby the requesting party, the responding party must

show that the information sought is not reasonably

accessible. If that showing is made, the court may order

discovery of the information for good cause.

(D€) On Motion or the Court’sOwn Initiative. The
court may act on motion or on its own after reasonable

notice.

* k k * %
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Committee Note

Rule 26(b)(2)(C) is desgned to address some of the ditinctive
features of dectronicaly stored information — the volume of that
information and the variety of locations in which it might be found. In
many instances, the volume of potentidly respongive informetion that is
reasonably accessible will be very large, and the effort and extraexpense
needed to obtain additiona information may be subgtantid. The rule
addresses this concern by providing that a responding party need not
providedectronically stored informationthat it identifies as not reasonably
accessible. If the requesting party movesto compd additiona discovery
under Rule 37(a), the responding party must show that the information is
not reasonably accessible. Even if the information is not reasonably
accessible, the court may nevertheless order discovery for good cause,
subject to the provisons of Rule 26(b)(4)(B).

The Manual for Complex Litigation (4th) § 11.446 illustrates that
problems of volume that can arise with dectronicaly stored information:

The sheer volume of such data, when compared with conventional
paper documentation, can be saggering. A floppy disk, with 1.44
megabytes, is the equivalent of 720 typewritten pages of plan text.
A CD-ROM, with 650 megabytes, can hold up to 325,000
typewritten pages. One gigabyte is the equivaent of 500,000
typewritten pages. Large corporate computer networks create
backup data measured in terabytes, or 1,000,000 megabytes. each
terabyte represents the equivalent of 500 hillion typewritten pages of
plain text.

With volumes of these dimengions, itissensbleto limit initid discovery to
that which is reasonably accessble.

Whether giveninformationis* reasonably accessible” may depend on
avariety of circumstances. Onereferent would bewhether the party itself
routindy accesses or uses the information. If the party doesroutindy use
the information — sometimes called “active data’ — it would ordinarily
seem that the information should be considered reasonably accessible.
The fact that the party does not routinely accessthe informationdoes not
necessarily mean that it cannot do so without substantid effort or cost.
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Other informetion is not reasonably accessble. Many parties have
sgnificant quantities of eectronicdly stored information that can be
located, retrieved, or reviewed only with very substantia effort or
expense. For example, some information may be stored soldly for
disaster-recovery purposes and be expensve and difficult to usefor other
purposes. Time-consuming and costly restoration of the data may be
required and it may not be organized in away that permits seerching for
information relevant to the action.

Technologica developments may change what is “reasonably
accessble” by removing obstacles to usng some dectronicdly stored
information. But technologica change can dso impede access. Some
information may be “legacy” data that remains from obsolete systems;
suchdataisno longer used and may be costly and burdensome to restore
and retrieve. Other information may have been deleted in a way that
makes it inaccessble usng norma means, even though technology
provides the capability to retrieve and produce it through extraordinary
efforts. Ordinarily such information would not be considered reasonably
accessible under current technology.

Rule 26(b)(2)(C) excuses a party responding to a discovery request
fromproviding dectronically stored informationon the ground that it is not
reasonably accessible if the responding party identifies such information.
The specificity the responding party must use in identifying such
eectronicdly stored information will vary with the circumstances of the
case. For example, acategory of information, such as information stored
soldy for disaster recovery purposes, can be specified. In other cases,
the difficulty of accessng the information — as with “legacy” data stored
on obsolete systems — can be provided. The god is that the requesting
party be sufficdently apprised of the circumstances to know that some
requested informationhas not been reviewed or provided on this ground,
the nature of thisinformation, and the grounds for the responding party’s
contention that the information is not reasonably accessible.

If the requesting party moves to compel discovery, the responding
party must show that the information sought is not reasonably accessible
to invoke this rule. Such a motion would provide the occasion for the
court to determine whether the information is reasonably accessible; if it
is, thisrule does not limit discovery, dthough other limitations— such as
thoseinRule 26(b)(4)(B) — may apply. Similarly, if theresponding party
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sought to be relieved from providing such information, as on a motion
under Rule 26(c), it would have to demondtrate that the informationis not
reasonably accessible to invoke the protections of thisrule.

When the responding party demonstrates thet the information is not
reasonably accessible, the court may nevertheless order discovery if the
requesting party shows good cause. The good-cause andyss would
bal ance the requesting party’ s need for the informationand the burdenon
the responding party. Courts addressing such concerns have properly
referred to the limitations in Rule 26(b)(2)(B) for guidance in deciding
when and whether the effort involved in obtaining such information is
warranted. Thus Manual for Complex Litigation (4th) § 11.446
invokes Rule 26(b)(2), stating that “the rule should be used to discourage
codly, speculative, duplicative, or unduly burdensome discovery of
computer data and systems.” It adds. “More expensve forms of
production, such as production of word-processng files with al
associated metadata or production of data in specified nonstandard
format, should be conditioned upon a showing of need or sharing
expenses.”

The proper gpplication of those principlescan be developed through
judicid decisons in specific Stuations. Caselaw has aready begun to
develop principles for making such determinations. See, e.g., Zubulake
v. UBS Warburg LLC, 217 F.R.D. 309 (S.D.N.Y. 2003); Rowe
Entertainment, Inc. v. William Morris Agency, 205 F.R.D. 421
(S.D.N.Y. 2002); McPeek v. Ashcroft, 202 F.R.D. 31 (D.D.C. 2000).
Courtswill be able to adapt the principles of Rule 26(b)(2) to the specific
circumstances of each casein light of evolving technology.
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V1. Belated Assertion of Privilege— Rule 26(b)(5)(B)

Rule 26. Duty to Disclose; General ProvisonsRegarding
Discovery

1 * % * % %

2 (b) Discovery Scope and Limits.
3 * ok kK
4 (5) ClaimingPrivilegeor Protecting Trial-Preparation
5 Materials.
6 (A) Privileged information withheld. When a party
7 withholdsinformationotherwise discoverable by daming
8 that the information is privileged or subject to protection
9 astrid-preparation materiad, the party must:
10 (DAY expresdy makethe dlam; and
11 (i)fB) describe the nature of the documents,
12 communications, or things not produced or disclosed
13 — and do so in a manner that, without revealing
14 information itsdlf privileged or protected, will enable
15 other partiesto assess the gpplicability of the privilege
16 or protection.
17 (B) Privileged information produced. When a party

18 produces information without intending to waive a dam
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of privilege it may, within a ressoneble time, notify any

party that received the information of itsdam of privilege.

After being notified, a party must promptly return or

destroy the specified information and any copies. The

producing party must comply withRule 26(b)(5)(A) with

regard to the information and preserve it pending aruling

by the court.

* k k * %

Committee Note

The Committeehasrepeatedly been advised that privilege waiver, and
the review required to avoid it, add to the costs and delay of discovery.
Rule 26(f)(3) is amended to direct the parties to discuss privilege issues
in thar discovery plan, and Rule 16(b) is amended to aert the court to
condder a case-management order to provide for protection agangt
waiver of privilege.

Rule 26(b)(5)(A) provides a procedure for a party that has withheld
information on grounds of privilege to make a privilege dam o that the
requesting party can contest the claim and the court can resolve the
dispute. Rule 26(b)(5)(B) is added to provide a procedure for a party
that has inadvertently produced privileged information to assert the
privilege daim and permit the matter to be presented to the court for its
determination.

Rule 26(b)(5)(B) does not address the question whether there has
beenaprivilegewaiver. Orders entered under Rule 16(b)(3)(B)(iv) may
have provisions bearing on whether a waiver has occurred. In addition,
the courts have developed principles for determining whether waiver
resultsfrominadvertent productionof privileged information. See 8 Fed.
Prac. & Pro. 8§ 2016.2 at 239-46. Rule 26(b)(5)(B) provides a
procedure for addressing these issues.
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Under Rule 26(b)(5)(B), a party that has produced privileged
information must notify the parties who received the information of its
dam of privilege within a “reasonable time” Many factors bear on
whether the party gave notice within a reasonable time in a given case,
induding the date whenthe producing party learned of the production, the
extent to which other parties had made use of the information in
connection with the litigetion, the difficulty of discerning that the materid
was privileged, and the magnitude of production.

The rule does not prescribe a particular method of notice. Aswiththe
question whether notice has been given in areasonable time, the manner
of notice should depend on the circumstances of the case. It may bethat
in many cases informd but very rgpid and effective means of asserting a
privilege claim as to produced information would be a reasonable means
of initid notice, followed by more forma notice. Whatever the method,
the notice should be as specific as possible about the information claimed
to be privileged, and about the producing party’s desire tha the
information be promptly returned or destroyed.

Each party that received the information must promptly return or
destroy it on being notified. The option of destroying the information is
included because the receiving party may have incorporated some of the
information in protected trid-preparation materials. A party that has
disclosed or provided the information to a nonparty should attempt to
obtain the return of the information or arrange for it to be destroyed.

Whether the information is returned or not, the producing party must
assert its privilege in compliance with Rule 26(b)(5)(A) and preserve the
information pending the court’ sruling on whether the privilege is properly
asserted and whether it was waived. As with dams of privilege made
under Rule 26(b)(5)(A), theremay be no ruling if the other partiesdo not
contest the claim.

If the party that received the information contends that it is not
privileged, or that the privilege has been waived, it may present the issue
to the court by moving to compe production of the information.
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VII. “SafeHarbor” on Sanctions— Rule 37(f)

As explained in the introduction, two dternative versons of this rule are presented because the
Advisory Committee divided on which to prefer. Both versions are included so that the Standing
Committee can consider bothin deciding whether to publishboth. All membersof the Advisory Committee
favor publishing Alternative 1, but that committeewas closdy divided on whether to publish Alternative 2

aso.

10

11

12

13

Rule 37. Failureto Make Disclosuresor to Cooperate in
Discovery; Sanctions

* % * % %

Alternative 1

(f) Electronically stored infor mation. Unlessaparty violated

anorder inthe action requiring it to preserve dectronicaly stored

information, a court may not impose sanctions on the party for

faling to provide such information if:

(1) the party took reasonable steps to preserve the

information after it knew or should have known the

information to be discoverable in the action; and

(2) thefalure resulted from loss of the information because

of the routine operation of the party’s dectronic information

sysem.

* % * % %
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Committee Note

Subdivison (f) isnew. It addresses a ditinctive festure of computer
operations, the routine deletion of information that attends ordinary use.
Rule 26(f)(2) is amended to direct the parties to address issues of
preserving discoverable information in cases in which they are likely to
arise. Inmany instances, thelr discussion may result in an agreed protocol
for preserving dectronicaly stored information and management of the
routine operation of a party’s information system to avoid loss of such
information. Rule 37(f) provides that, unless a court order requiring
preservation of eectronicaly stored informationisviolated, the court may
not impose sanctions on aparty whensuch information is lost because of
the routine operation of its dectronic informationsystemif the party took
reasonable steps to preserve discoverable information.

The prerequisiteinRule 37(f)(1) that the party take reasonable steps
to preserve discoverable information — sometimes called a “litigation
hold” — providesanimportant assurancetha needed information will be
available for discovery. Subdivison (f)(1) says that the party must take
those steps when it “knew or should have known the information to be
discoverableinthe action.” Under some circumstances, aparty will have
such knowledge before the action is actudly commenced. It is widdy
recognized that preservation obligations arisein some instances beforethe
filing of asuit. See, e.qg., American Bar Association, Civil Discovery
Sandards, Standard 10 (1999) (lawyer should inform dlient of duty to
preserve on learning “that litigation is probable’). Each case must be
decided on its own circumstances; the question is whether a party
reasonably anticipated litigationbased on the circumstancesthat gave rise
totheaction. Cf. Rule 26(b)(3) (offering protectionagaing discovery for
matters prepared “in anticipation of litigation”).

Rule 37(f) provides that, once litigation is sufficiently foreseegble, the
party isinsulated againgt sanctionsinthe actionfor falureto preserve only
if it takes “reasonable steps’ to preserve information. Like the
foreseedbility of litigation, the reasonableness of the steps taken is
determined by the circumstances presented. The party is to preserve
information “it knew or should have known to be discoverable.”
Application of this standard depends on what the party knew about the
nature of the litigation. That knowledge should inform itsjudgment about
what subjects are pertinent to the action, and which people are likely to
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have rdevant information. In some instances, it may be necessary for a
partyto preserve eectronicaly stored informationthat it would not usudly
accessif itisrdevant and isnot otherwise avalable. 1n assessing the steps
taken by the party whenasked to impose sanctions, the court should bear
in mind what the party reasonably knew or should have known when it
took stepsto preserve information. Often, taking no stepsat al would not
suffice, but the specific stepsto be takenwould vary widely depending on
the nature of the party’ s eectronic information system and the nature of
the litigation.

One congderation that may sometimes be important in evaugting the
reasonableness of steps taken is the existence of astatutory or regulatory
provison for preserving information, if it required retention of the
information sought through discovery. See, e.g., 15 U.S.C. § 78u-
4(b)(3)(C); Securities & Exchange Comm’'n Rule 17a4. Although
violation of such a provison does not automaticaly preclude the
protections of Rule 37(f), the court may take account of the statutory or
regulatory violaionindetermining whether the party took reasonable steps
to preserve the information in light of the prospect of litigation. Whether
or not Rule 37(f) is satisfied, violation of such a statutory or regulatory
requirement for preservation may subject the violator to sanctions in
another proceeding — either adminidrative or judicid — but the court
may not impaose sanctions inthe actionif it concludesthat the party’ s steps
satisfy Rule 37(f)(2).

Rule 37(f) doesnot apply if the party’ s failure to provide information
resulted from its violation of an order in the action requiring preservation
of the information. An order that directs preservation of information on
identified topics ordinarily should be understood to include dectronicaly
gtored information. Should such information be lost even though a party
took “reasonable steps’ to comply with the order, the court may impose
sanctions. If such an order was violated in waysthat are unrelated to the
party’ s current ingbility to provide the eectronicaly stored information at
issue, the violaion does not deprive the party of the protections of Rule
37(f). The determination whether to impose a sanction, and the choice of
sanction, will be affected by the party’ s reasonable attempts to comply.

If Rule 37(f) does not gpply, the question whether sanctions should
actudly be imposed on a party, and the nature of any sanction to be
imposed, is for the court. The court has broad discretion to determine
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whether sanctions are appropriate and to select a proper sanction. See,
e.g., Rule 37(b). Thefact that informationislogt incircumstances that do
not satisfy Rule 37(f) does not imply that a court should impaose sanctions.

Fallure to preserve dectronicaly stored information may not totaly
destroy the information, but may make it difficult to retrieve or restore.
Even determining whether the information can be made available may
require great effot and expense.  Rule 26(b)(2)(C) governs
determinations whether dectronicdly stored information that is not
reasonably ble should be provided indiscovery. If theinformation
isnot reasonably accessble because a party has failed to takereasonable
stepsto preserve the information, it may be appropriateto direct the party
to take steps to restore or retrieve information that the would might
otherwise not direct.

Alternative 2
1 (f) Electronically Stored Information. A court may not
2 impose sanctions on a party for faling to provide dectronicaly
3 stored informetion deleted or logt as a result of the routine
4 operation of the party’s éectronic informetion system unlessthe
5 deletion or loss was intentional or reckless,

Committee Note

Subdivison (f) isnew. It addresses adigtinctive fegture of computer
operations, the routine deletion and dteration of information that attends
ordinary use. If thefiling or prospect of litigation meant that this routine
operation of eectronic information systems could not continue, many
governmental and business entities could not function. Rule 37(f) is
intended to provide a limited “safe harbor” for the continuing routine
operation of such sysems without the threet of sanctionsin the action.

Rule 26(f)(2) is amended to direct the parties to address issues of
preserving discoverableinformationin casesinwhichsuchissues are likdy
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to arise. In many ingtances, their discusson may result in an agreed
protocol for preserving eectronicaly storedinformationthat addressesthe
effects of the routine operation of dectronic information systems. Rule
37(f) provides that the court may not sanction a party for falure to
preserve dectronicdly stored information that results from such routine
operation unless the party’ s failure was intentiond or reckless.

The protection provided by Rule 37(f) islimited to a party’ s inability
to provide dectronicaly stored information that is caused by the routine
operationof the party’ sdectronic informationsystem. The party invoking
the subdivison must show that such operation caused the loss of the
informationinquestion. If that isproven, the party seeking sanctions must
show that the failure to preserve the information resulted from the fault of
the party sought to be sanctioned.

The determination whether the party’s falure to preserve was
intentiondl or reckless may take account of al relevant circumstances.
One might be the party’ sawareness of the manner in which its eectronic
information system retains or discards information.  Although a party’s
falure to become familiar with such operations might be reckless, there
may be instancesin which the party’ s knowledge of its system does not
support that concluson. The party’s sophigtication in genera, and with
respect to eectronic informationsystemsin particular, may be relevant to
this consderation. That sophitication may aso bereevant towhether the
loss of the information would be intentiond, for a finding that it was
intentional would often depend on the party’s awareness of the way in
which its dectronic information system operates.

Another circumstanceisthe party’ s knowledge of the litigationand the
scope of likely discoverable information. Oneimportant factor iswhether
the litigation has been filed and served. A party may have sufficient
information before those events to make its failure to prevent the loss of
electronicaly stored information as aresult of the routine operation of its
eectronic information system intentiona or reckless. Beforefiling suit a
plantiff, for example, is likdy to be aware of the dlegations that will be
made. Similarly, a prospective defendant may anticipatelitigationbefore
it is formaly commenced and know the identity of the people with
pertinent knowledge, and the areas of information likely to be sgnificant
to the action. Coupled with familiarity with the manner of operation of its
electronic information system, this awareness may support the concluson
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that the party acted recklesdy or intentiondly in failing to preserve
information that would be discarded by its dectronic information system.
In some circumstances, a party’s falure to arrange for preservation of
certain dectronicaly stored information rdlevant to a contemplated or
pending action — sometimes caled a “litigation hold” — may be
intentiondl or reckless. A party that knows its eectronic information
systemautometicaly removesdiscoverable informationmay al so be found
to have acted intentiondly in failing to prevent that deletion.

Another consideration would be the nature and extent of any
preservation obligations. The existence of any dtatutes or regulations
requiring retention of the information sought may bear on whether the
falureto preserve suchinformation was intentiona or reckless. See, e.q.,
15U.S.C. 8§ 78u-4(b)(3)(C); Securities& Exchange Comm'n Rule 17a
4. Failure to honor such requirements may be viewed as reckless or
intentional conduct under Rule 37(f), and therefore to deprive the party of
the protections of Rule 37(f). The violation of such a provison may
subject the violator to sanctions in another proceeding — either
adminigraive or judicid — even if Rule 37(f) protects againg sanctions
in the action.

Failure to comply with an order in the action that the information in
question be retained would often be even more pertinent to Rule 37(f)'s
culpability standard. An order to preserve information often provides
greater direction and focus than a Satue or regulation. Particularly if the
order refers explicitly to eectronicaly stored information, it would
emphasize the need for the party to become aufficiently familiar with the
operation of its eectronic information system to determine what
intervention would be needed to comply with the order. Failure to
preserve information that would not be intentiond or reckless in the
absence of such an order may be reckless or intentiond after an order is
entered. Preservation of dl information ingtantly — even when acourt so
orders — may be impossible. But unlessthe party took reasonable steps
to comply with the court’ s preservation order, the failure to comply may
support afinding that the party acted recklessly or intentiondly infallingto
prevent the loss of the information through the routine operation of its
eectronic informationsystem. If such an order was violated in ways that
are unrelated to the party’s current inability to provide the eectronicaly
dored information at issue, the violationdoes not deprive the party of the
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protections of Rule 37(f). The rule dedls with sanctions for falure to
providethe information that the order directed be preserved but was not.

If Rule 37(f) does not gpply, the question whether sanctions should
actudly be imposed on a party, and the nature of any sanction to be
imposed, isfor the court. The court has broad discretion in determining
whether sanctions are appropriate and insdecting aproper sanction. See,
e.g., Rule 37(b). The purpose of subdivison (f) isto ensure that parties
who satidy its requirements are not sanctioned because discoverable
information was lost due to the routine operation of their computer
sysems. The fact that information is logt in circumstances that do not
satisfy Rule 37(f) does not require that a court impose sanctions.

Fallure to preserve dectronicaly stored information may not totaly
destroy the information, but may make it difficult to retrieve or restore.
Even determining whether the information can be made available may
require great effort and expense.  Rule 26(b)(2)(C) governs
determinations whether eectronicdly stored informeation that is not
reasonably accessible should be provided indiscovery. If theinformation
is not reasonably ble because a party hasfaled to take reasonable
stepsto preserve the information, it may be appropriateto direct the party
to take steps to restore or retrieve information that the would might
otherwise not direct.
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VIII.

Subpoena for Electronically Stored Information — Rule 45

[ —

w

10

11

12

13

14

15

16

17

18

Rule 45. Subpoena
(@ In General.
(1) Form and Contents.
(A) Requirements. Every subpoenamust:

(i) dtatethe court from which it issued;
(i) saethetitleof theaction, the courtinwhichitis
pending, and its civil-action number;
(iif) command each person to whomi it isdirected to
do the following at a specified time and place: atend
and tedify; or produce and permit the inspection, and

copying, _teding, or sampling of designated

documents, electronicdly stored information, or

tangible things in that person’s possession, custody,
or control, or permit the inspection of premises, and
(iv) set forth the text of Rule 45(c) and (d).
(B) Command to Produce Evidence or Permit
Inspection. A command to produce evidence or to

permit ingpection, teting, or sampling may be included in

a subpoena commanding attendance at a deposition,
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hearing, or trid, or may be set forth in a separate

subpoena. A subpoena may specify the form in which

dectronicaly stored information is to be produced.

(2) Issued from Which Court. A subpoena must issue as
follows
(A) for atendanceat atrid or hearing, from the court for
the digtrict where the hearing or trid isto be hed;
(B) for attendance at adeposition, from the court for the
digtrict where the deposition is to be taken, stating the
method for recording the testimony; and

(C) for production, and ingpection, testing, or sampling,

if separate from a subpoena commanding a person’s
atendance, from the court for the district where the

production, ef ingpection, testing, or sampling is to be

made.
(3) Issued by Whom. The clerk mugt issue a subpoena,
dgned but otherwise in blark, to a party who requests it.
That party must complete it before service. An attorney, as
an officer of the court, may aso issue and Sgn a subpoena

from:
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39

40

41

42

43
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45
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51

52

53

54

55

56

57

58

(A) a court in which the atorney is authorized to

practice; or

(B) a court for a district where a deposition is to

be taken or production is to be made, if the attorney is

authorized to practice in the court in which the action is

pending.

(b) Service.

(1) By Whom; Tendering Fees, Serving a Copy of
Certain Subpoenas. Any person who is at least 18 years
old and not a party may serve a subpoena. Serving a
subpoena on a named person requires ddivering a copy to
that person and, if the subpoena commands that person’s
atendance, tendering to that person the fees for one day’s
atendance and the milesge dlowed by law. Fees and
mileage need not be tendered when the subpoenaissues on
behdf of the United States or any of its officers or agencies.
If the subpoena commands the production of documents or
tangible things or the ingpection of premisesbefore trid, then
before it is served on the named person, a notice must be

served on each party as provided in Rule 5(b).



Report of the Civil Rules Advisory Committee

Page 62

59

60

61

62

63

64

65

66

67

68

69

70

71

72
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74
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(2) Service in the United States. Subject to Rule
45(c)(3)(A)(ii), a subpoena may be served at any place:
(A) within the digtrict of the court from which it issued;
(B) outsdethat digtrict but within 100 miles of the place
of the deposition, hearing, trid, production, et ingpection,

tedting, or sampling specified in the subpoena;

(C) within the gate of the court from which it issued if a
State statute or court rule permits serving a subpoena
issued by a gtate court of generd jurisdictionsttinginthe

place of the depostion, hearing, trid, production, ef

ingpection, testing, or sampling specified inthe subpoena;

or

(D) that the court authorizes, if aUnited States statute so

provides, upon proper application and for good cause.
(3) Servicein a Foreign Country. 28 U.S.C. § 1783
governs the issuance and service of a subpoena directed to a
United States nationd or resdent who isin aforeign country.
(4) Proof of Service. Proving service, when necessary,
requiresfiling with the court from which the subpoenaissued

a datement showing the date and manner of service and the
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names of the persons served. The statement must be certified
by the server.

Protecting a Person Subject to a Subpoena.

(1) Avoiding Undue Burden or Expense; Sanctions.

A party or attorney responsible for issuing and serving a
subpoena must take reasonable steps to avoid imposing
undue burden or expense on a person subject to the
subpoena. The issuing court must enforce this duty and must
impose on a party or atorney who falls to comply with the
duty an appropriate sanction, whichmay indudelost earnings
and reasonable attorney’ s fees.

(20 Command to Produce Materials or to Permit

I nspection, Testing, or Sampling.

(A) Appearance Not Required. A person commanded
to produce and permit the inspection, anel copying,

testing, or sampling of designated dectronicdly stored

information, documents, or tangible things, or to permit

the ingpection of premises, need not appear in person at
the place of production or ingpection unless aso

commanded to appear for a deposition, hearing, or tridl.
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(B) Objections. Subject to Rule 45(d)(2), a person
commanded to produce and permit inspection and

copying, tesing, or sampling may serve on the party or

attorney designated in the subpoena a written objection

to providing tAspecting—or—eopying any or dl of the

designated materids — or to providing informetion in the

form requested — or to inspecting the premises. The

objection mus be served before the earlier of the time
specified for compliance or 14 days after the subpoenais
served. If an objectionismade, thefollowing rules gpply:
(i) Atany time, on notice to the commanded person,
the serving party may move the court from which the
subpoenaissued for anorder compelling production,

ingpection, er copying, testing, or sampling.

(ii) Inspection, and copying, testing, or sampling may

be done only as directed in the order, and the order
must protect a person who is neither a party nor a
party’ s officer fromsgnificant expense resulting from
compliance.

(3) Quashing or Modifying a Subpoena.
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(A) When Required. Ontimely motion, the court from
which a subpoena issued mugt quash or modify a
subpoena that:
(i) falsto dlow areasonable timeto comply;
(i) requires a person who is neither a party nor a
party’ sofficer to travel more than100 milesfromthe
place where that person resides, is employed, or
regularly transacts businessin person— except that,
subjectto Rule45(c)(3)(B)(iii), suchapersonmay be
commanded to attend a trid by traveling from any
place within the sate where the trid is held;
(iif)  requires disclosure of privileged or other
protected matter, if no exception or waiver gpplies,
or
(iv) subjects a person to undue burden.
(B) When Permitted. To protect aperson subject to or
affected by a subpoena, the court from which it issued
may, on timely mation, quash or modify the subpoena if

it requires.
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(i) disclosure of atrade secret or other confidentia
research, development, or commercia
information;

(i) disclosure of an unretained expert’s opinion or

information that does not describe specific

occurrencesin dispute and results from the expert's
study that was not requested by a party; or

(i) travel of morethan 100 milesto attend trid by a

personwho isneither aparty nor a party’s officer, as

a reault of which the person will incur substantia

expense.

(C) Secifying Conditions as an Alternative. In the
circumstances described in Rule 45(c)(3)(B), the court
may, instead of quashing or modifying a subpoena, order
appearance or production under specified conditions if
the party on whose behdf the subpoena was issued
showsasubgtantia need for the testimony or materid that
cannot be otherwise met without undue hardship and
ensures that the subpoenaed person will be reasonably

compensated.
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(d) Dutiesin Responding to a Subpoena

(1) (A) Producing Documents. A person responding to a

subpoena to produce documents must produce them as
they are kept in the ordinary course of business, or
organize and label themaccording to the categories of the
demand.

(B) Form for Producing Electronically Sored

Information. If the subpoena does not specify theform

for producing dectronicaly stored information, a person

responding to a subpoena must produce it in aform in

which the person ordinarily mantains it or in_an

dectronicaly searchable form. The person producing

dectronicaly stored information need only produce it in

oneform.

(C)  Reasonably Accessible Electronically Sored

Information. A person responding to a subpoena need

not provide discovery of dectronicaly stored information

that the person identifies as not reasonably accessible,

On moation by the requesting party, the responding party

must show that the information sought is not reasonably
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178 accessible. |If that showing is made, the court may order
179 discovery of the information for good cause.
180 (2) Claiming Privilege or Protection
181 (A) Privileged materials withheld. A person
182 withholding subpoenaed information under aclam that it
183 is privileged or subject to protection as trid-preparation
184 materid must:
185 (A expresdy assert the clam; and
186 (i)B) describe the nature of the documents,
187 communications, or things not produced in a manner
188 that, without reveding information itsdf privileged or
189 protected, will enable the parties to assess the
190 goplicability of the privilege or protection.
191 (B) Privileged materials produced. When a person
192 produces information without intending to walve adam
193 of privilege it may, within a reasonable time, notify any
194 party that received the informationof itsdaimof privilege.
195 After being notified, any party must promptly return or
196 destroy the specified information and any copies. The

197 person who produced the information must comply with
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198

199

200

201

202
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204
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Rule 45(d)(2)(A) with regard to the information and

presarve it pending a ruling by the court.

(e) Contempt. The court from which a subpoena issued may
hold in contempt a person who, having been served, fals without
adequate excuse to obey the subpoena. A nonparty’s falure to
obey must be excused if the subpoena purports to require the
nonparty to attend or produce at a place not within the limits of

Rule 45(c)(3)(A)(ii).

Committee Note

Rule 45 is amended to conform the provisons for subpoenas to
changes in other discovery rules, largey related to discovery of
eectronicdly stored information. Rule 34 is amended to provide in
greater detall for the production of dectronicdly stored information. Rule
45()(1)(A) (i) is amended to recognize that eectronicaly stored
information, asdefinedin Rule 34(a), cana so be sought by subpoena. As
under Rule 34(b), Rule 45(a)(1)(B) is amended to provide that the
subpoena can designate a form for production of eectronic data. Rule
45(c)(2) isamended, like Rule 34(b)(2)(B), to authorize the party served
with a subpoenato object to the requested form. In addition, as under
Rule 34(b)(2)(D)(ii), Rule 45(d)(1)(B) is amended to provide that the
party served with the subpoena must produce eectronicaly stored
information ether in a form in which it is usudly maintained or in an
eectronicaly searchable form, and that the party producing eectronicaly
gored information should not have to produce it in more than one form
unless so ordered by the court for good cause.

As with discovery of dectronicaly stored information from parties,
complying with a subpoena for such information may impaose burdens on
the responding party. The Rule 45(c) protections should guard against
undue impaositions onnonparties. For example, Rule 45(c)(1) directsthat
aparty serving asubpoena “mug take reasonable stepsto avoid imposing
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undue burdenor expense ona person subject to the subpoena,” and Rule
45(c)(2)(B) permits the person served with the subpoena to object to it
and directsthat an order requiringcompliance® mus protect a personwho
is neither a party nor a party’s officer from sgnificant expense resulting
from compliance” Rule 45(d)(1)(C) is added to provide that the
responding party need only provide reasonably accessble eectronicaly
gtored information, unless the court orders additiona discovery for good
cause. In many cases, advance discussionabout the extent, manner, and
form of producing dectronicaly stored information should dleviate such
concerns.

Rule 45(a)(1)(B) isadso amended, asisRule 34(a)(1), to providethat
asubpoenais available to permit testing and sampling aswdl asinspection
and copying. Asin Rule 34, this change recognizes that on occasion the
opportunity to perform testing or sampling may be important, both for
documents and for eectronicaly stored informetion. Because testing or
sampling may present particular issues of burden or intruson for the
person served with the subpoena, however, the protective provisons of
Rule 45(c) should be enforced with vigilance when such demands are
made.

Rule45(d)(2) isamended, asis Rule 26(b)(5), to add a procedurefor
assertionof privilege after inadvertent productionof privileged information.

Throughout Rule 45, further amendments have been made to conform
the rule to the changes described above.
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Rulesfor Publication (2): Supplemental Rule G, with A, C, and E
Introduction

Civil forfeiture proceedings are governed by the Supplementa Rules for Certain Admiralty and
Maritime Clams. Reiance onthe Supplemental Rulesreflectstradition, the in rem character of forfeture,
and many forfeiture satutes that expresdy invoke the Supplementa Rules. But the rdlationship has come
under some strain. Procedures developed over the centuriesto respond to the peculiar needs of admiralty
practice do not dways respond wel to the needs of avil forfeiture proceedings. The tensons have
increased as the number of civil forfeiture proceedings continues to grow. The Supplementa Rules were
amended in 2000 to adopt some digtinctions between admiraty and forfeture practice. The Supreme
Court transmitted these changes to Congress a the same time as Congress adopted the Civil Asset
Forfeiture Reform Act of 2000 (CAFRA). An immediate consequence was that some details of the
amendments had to be revised to avoid superseding statutory provisons that could not have beenforeseen
whenthe amendments were working tharr way through the Enabling Act process. Beyond those particular
details, CAFRA made many other changes that suggested the need for further work on civil forfeiture
procedures.

Soon after CAFRA was enacted, the Department of Justice approached the Civil Rules Committee
with the suggedtion that the time had come to consolidate civil forfeiture procedure into a single
supplementd rule that would be consstent with the statute. An Advisory Committee subcommittee was
gppointed and met frequently by conference cal, with a day-long meeting last December. The
Subcommittee was greetly asssted in this specidized area by both the Department of Justice and the
Nationa Association of Crimind DefenseL awyers, whichmadesuggestions, reviewed drafts, and provided
comments. After two years of examination, drafting, and redrafting, the Committee recommends the
publication of proposed new Rule G for comment from bench and bar.

Rule G seeksto accomplish severd gods. Separating civil forfeiture procedures from most admiraty
procedure reduces the danger — aready a source of concern — that the didinctive needs of forfeture
procedure will digtort the interpretation of common provisons in ways that interfere with best admiraty
practice, or viceversa. New statutory provisions can be reflected — one exampleisforfeture of property
located in aforeign country. Devel oping congtitutiond law doctrines al so can bereflected — one example
isthe firgt-ever provison for direct noticeto known potentid clamants. Digtinctive procedural needs can
be accommodated — one example ispresent Rule C(6)(c), which providesfor serving interrogatorieswith
the complant in terms broader than civil forfeiture practice requires (see Rule G(6)). Still other changes
reflect devdopments in technology, such as the provison for publishing notice on the internet

(GA@E(Iv)(©).

The Subcommittee and full Committee consdered in depth whether the Rule should define “ anding”
to assert a clam after the government initiates a civil forfeiture action, to make clear who can put the
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government to its burden of proof in aforfeiture case. The Department of Justice proposed that the Rule
limit daim standing to a person who would qudify as an “owner” within the CAFRA definition of the
innocent-owner defense. After extensve study and discussion, the Committee decided not to include a
definition of daim standing in the Rule itsdf. The proposed Rule instead includes provisons addressing
the procedures for pretrid determination of anding. The Rule includes procedura protections for both
clamants, such as direct notice requirements, and for the government, providing for interrogatories
addressing claim standing that must be answered before amotion to dismiss can be granted.

The Committee recommends publication for comment of the following Rule G and Committee Note:

SUPPLEMENTAL RULESFOR CERTAIN
ADMIRALTY AND MARITIME CLAIMS

Rule G. Forfeiture Actionsln Rem

1 (1) Application. This rule governs a forfeiture action in rem
2 arisng fromafedera statute. To the extent that this rule does not
3 address an issue, Supplementa Rules C and E and the Federal
4 Rules of Civil Procedure dso apply.
5 (2) Complaint. The complaint must:
6 (a) be verified;
7 (b) state the grounds for subject-matter jurisdiction, in rem
8 jurisdiction over the defendant property, and venue;
9 () describe the property with reasonable particularity:
10 (d) if the property is tangible, state its location when any
11 seizure occurred and — if different — its location when the

12 action isfiled;
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31

(e) identify the statute under which the forfeiture action is
brought; and

() _state auffidently detailed facts to support a reasonable

bdief that the government will be able to meet its burden of

proof &t trid.

(3) Judicial Authorization and Process.

(a) Real Property. If the defendant is real property, the

government must proceed under 18 U.S.C. § 985.

(b) Other Property; Arrest Warrant. If the defendant is

not real property:

(i) the derk must issue awarrant to arrest the property if

it isin the government’ s possession:;
(ii) the court — on finding probable cause — mud issue a

warrant_to arrest the propety if it is not in the

government’s possession and is not subject to ajudicia

resraining order;

(iii) a warrant is not necessary if the property is subject

to ajudicid resraining order.

(c) Execution of Process.
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(i) The warrant and any supplementa process must be

delivered to a person or organization authorized to

execute it, who may be: (A) a marshal; (B) someone

under contract with the United States; (C) someone

specialy appointed by the court for that purpose; or (D)

any United States officer or employee.

(ii) The authorized person or organization must execute

the warrant and any supplementa process on property in

the United States as soon as practicable unless:

(A) thepropertyisinthe government’ spossession; or

(B) the court orders a different time when the

complaint isunder sedl, the actionis stayed before the

warrant and supplementa process are executed, or

the court finds other good cause.

(iii) The warrant and any supplementa process may be

executed within the didrict or, when authorized by

datute, outsde the digtrict.

(iv) If executing awarrant on property outside the United

States is required, the warrant may be transmitted to an
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51 appropriate authority for serving process where the
52 property is |located.
53 (4) Notice.
54 (a) Notice by Publication.
55 (i) When Publication is Required. A judgment of
56 forfeiture may be entered only if the government has
57 published notice of the action within a reasonable time
58 after filingthe complaint or at atime the court orders. But
59 notice need not be published if:
60 (A) the defendant property isworth less than $1,000
61 and direct notice is sent under subdivison (4)(b) to
62 every person the government can reasonably identify
63 as apotential claimant; or
64 (B) the court finds thet the cost of publication
65 exceedsthe property’ svaue and thet other means of
66 notice would satisfy due process.
67 (i) Content of the Notice. Unless the court orders
68 otherwise, the notice must:
69 (A) describe the property with reasonable

70 particularity:
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(B) date the times under subdivision (5) to file a

cam and to answer; and

(C)_name the government attorney to be served with

the dlam and answer.

(iii) Frequency of Publication. Published notice must

appear

(A) once awesek for three consecutive weeks, or

(B) only onceif, before the action was filed, notice of

nonjudicial forfeiture of the same propaty was

published on an officid internet government forfeiture

ste for at least 30 consecutive days, or in a

newspaper of generd  circulation for three

consecutive weeks in a digrict where publication is

authorized under subdivision (4)(a)(iv).

(iv) Means of Publication. The government should

select from the following options a means of publication

reasonably caculated to notify potentia damants of the

action:

(A) if the property isinthe United States, publication

in a newspaper generdly circulated in the didtrict
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where the action is filed, where the property was

saized, or where property that was not saized is

located:

(B) if the property is outside the United States,

publication in a newspaper generdly circulated in a

digrict where the action is filed, in a newspaper

gengrdly circulated inthe country wherethe property

islocated, or in lega notices published and generdly

circulated in the country where the property is

located; or

(C) ingtead of (A) and (B). posting a notice on an

officid internet government forfeiture ste for at least

30 consecutive days.

(b) Noticeto Known Potential Claimants.

(i) Dir ect Notice Required. The government mus send

notice of the action and a copy of the complant to any

personwho reasonably appearsto be a potential damant

on the facts known to the government before the end of

the time for filing a daim under subdivison (5)(a)(ii)(B).

(ii) Content of the Notice. The notice must state:
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(A) the date when the notice is sent;

(B) adeadline for filing aclaim, &t leagt 35 days after

the notice is sent;

(C) that an answer or amotion under Rule 12 must

be filed no later than 20 days after filing the claim;

and

(D) the name of the government attorney to be

sarved with the daim and answer.

(iii) Sending Notice.

(A) The notice must be sent by means reasonably

cdculated to reach the potentid claimant.

(B) Notice may be sent to the potentia daimant or to

the attorney representing the potential damant with

respect to the seizure of the property or in areaed

invedtigation, administrative forfeiture proceeding, or

crimind case

(C) Notice sent to a potential damant who is

incarcerated must be sent to the place of

incarceration.
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(D) Noticeto apersonarrested in connectionwithan

offense diving rise to the forfeiture who is not

incarcerated when notice is sent may be sent to the

address that person last gave to the agency that

arrested or rel eased the person.

(E) Notice to a person fromwhomthe property was

saized who is not incarcerated when notice is sent

may be sent to the last address that person gave to

the agency that seized the property.

(iv) When Notice is Sent. Notice by the following

means is sent on the date when it is placed in the mall,

delivered to a commercid carrier, or sent by dectronic

mail.

(v) Actual Notice. A potential claimant who had actua

notice of aforfeiture action may not oppose or seek relief

from forfeiture because of the government’s failure to

send the required notice,

(5) Responsive Pleadings.

(a) Filing a Claim.
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(i) A person who asserts an interest in the defendant

property may contest the forfeiture by filingadaminthe

court where the action is pending. The daim must:

(A) identify the specific property daimed:

(B) identify the claimant and state the claimant’s

interest in the property;

(C) be Saned by the daimant under pendty of

perjury; and

(D) beserved onthe government attorney designated

under subdivision (4)(a)(ii)(C) or (b)(ii))(D).

(i) Unless the court for good cause sets adifferent time,

the daim must be filed:

(A) by the time Stated in a direct notice sent under

subdivision (4)(b):

(B) if notice was published but direct notice was not

st to the damant or the claimant’'s attorney, no

later than 30 days after find publication of newspaper

notice or lega notice under subdivision (4)(a) or no

later than 60 days after the first day of publication on

an offidd internet government forfeiture Ste; or
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(C) if notice wasnot published and direct notice was

not sent to the daimant or the claimant’ s attorney:

(1) if the property wasin government possession

when the complaint was filed, no later than 60

days after the filing, not counting any time when

the complaint was under sed or when the action

was stayed before execution of awarrant issued

under subdivision (3)(b); or

(2) if the property was not in government

possess onwhenthe complaint wasfiled, no later

than 60 days &fter the government complied with

18 U.S.C. § 985(c) as to red property., or 60

days after processwas executed on the property

under (3).

(iii) A dam filed by a person assarting an interest as a

balee mus identify the bailor.

(b) Answer. A damant mug sarve and file ananswer to the

complaint or a motion under Rule 12 within 20 days after

filing the clam. A cdamant waives an objection to in rem
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juridiction or to venue if the objectionis not made by motion

or sated in the answer.

(6) Special Interrogatories.

(a) Time and Scope. The government may serve special

interrogatories under Rule 33 limited to the daimant’ s identity

and rdationship to the defendant property without the court’'s

leave a any time after the claim isfiled and before discovery

is closed. But if the damant serves amotion to dismiss the

action, the government must serve the interrogatories within

20 days after the motion is served.

(b) Answers or Objections. Answersor objectionstothese

interrogatories must be served within 20 days after the

interrogatories are served.

(c) Government’s Response Deferred. The government

need not respond to adamant’ smotionto dismiss the action

under subdivison (8)(b) until 20 days after the daimant has

answered these interrogatories.

(7) Preserving and Disposing of Property; Sales.

(a) Preserving Property. When the government_does not

have actual possession of the defendant property the court,
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on motion or on its own, may enter any order necessary to

preserve the property and to prevent its remova or

encumbrance.

(b) Interlocutory Sale or Delivery.

(i) Order to Sell. On motion by a party or a person

having custody of the property, the court may order dl or

part of the property sold if:

(A) the property is perishable or at risk of

deterioration, decay. or injury by being detained in

custody pending the action;

(B) the expense of keeping the property is excessve

or is disproportionate to its fair market value;

(C) the property is subject to a mortgage or to taxes

on which the owner isin default; or

(D) the court finds other good cause.

(i) Who M akes the Sale. A sdemust be made by a

United States agency that has custody of the property, by

the agency’s contractor, or by any person the court

designates.
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(iii) Sale Procedures. The sde is governed by 28

U.S.C. 882001, 2002, and 2004, unlessdl parties, with

the court’s approval, agree to the sale, aspects of the

sde, or different procedures.

(iv) Sale Proceeds. Sde proceeds are a substitute res

subject to forfeiturein place of the property that was sold.

The proceeds mug be hdd inaninterest-bearing account

maintained by the United States pending the conclusion of

the forfeiture action.

(v) Delivery on a Claimant’s M otion. The court may

order that the property be ddivered to the claimant

pending the conclusion of the actionif the dameant shows

circumstances that would permit sale under (i) and gives

security under these rules.

(c) Disposing of Forfeited Property. Upon entry of a

forfeiturejudgment, the property or proceeds from sdling the

property must be disposed of as provided by law.

(8) Motions.

(a) Motion to Suppress Use of the Property as

Evidence. If the defendant property was seized, a party with
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gtanding to contest the lawfulness of the saizure may move to

suppress use of the property asevidence. Suppression does

not affect forfeiture of the property based on independently

derived evidence.

(b) Motion to Dismissthe Action.

(i) A clamant who edablishes standing to contest

forfeiture may move to dismiss the action under Rule

12(b).

(i) In an action governed by 18 U.S.C. § 983(a)(3)(D)

the complaint may not be dismissed ontheground thét the

government_did not have adequate evidence & thetime

the complaint was filed to establishthe forfatability of the

property. Thesufficiency of the complaint isgoverned by

subdivision (2).

(c) Motion to Strikea Claim or Answer.

(i) At any time before trid, the government may moveto

drike aclam or answer:

(A) for failing to comply with subdivisons (5) or (6);

or
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(B) becausethe daimant lacks standing to contest the

forfature.

(ii) Thegovernment’ s motion must be decided before any

motion by the dlamant to dismiss the action.

(iii) If, because materid facts are in dispute, a motion

under (i)(B) cannot be resolved on the pleadings, the

court must conduct a hearing.  The cdamant_has the

burden of edablishing standing based on a

preponderance of the evidence,

(d) Petition to Release Property.

() If a United States agency or an agency’s contractor

holds property for judicid or nonjudicid forfeiture under

asatute governed by 18 U.S.C. § 983(f), apersonwho

has filed a dam to the property may petition for its

release under § 983(f).

(ii) If a peition for release is filed before a judicial

forfeiture action is filed againg the property. the petition

may befiled ether inthe didrict where the property was

saized or in the didrict where a warrant to seize the

property issued. If ajudicid forfeiture action againg the
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287 property is later filed in another didrict — or if the
288 government shows that the action will be filed in another
289 digtrict — the petition may be transferred to that district
290 under 28 U.S.C. § 1404.

291 (e) Excessive Fines. A damant may seek to mitigate a
292 forfeiture under the Excessve Fines Clause of the Eighth
293 Amendment by motion for summeary judgment or by motion
294 mede after entry of aforfeiture judgment if:

295 (i) the daiment has pleaded the defense under Rule8, and
296 (i) the parties have had the opportunity to conduct avil
297 discovery on the defense.

298 (9) Trial.

299 Trid is to the court unless any party demands trial by jury
300 under Rule 38.

Committee Note

Rule G is added to bring together the central procedures that govern
civil forfeiture actions. Civil forfeiture actions are in rem proceedings, as
are many admirdty proceedings. Asthe number of civil forfaiture actions
has increased, however, reasons have appeared to create sharper
diginctions within the framework of the Supplemental Rules. Civil
forfeiture practice will benefit from diginctive provisons that expressand
focus developments in dtatutory, conditutiond, and decisona law.
Admirdty practice will be freed from the pressures that arise when the
needs of avil forfeiture proceedings counsd interpretations of common
rules that may not be suitable for admiraty proceedings.



Report of the Civil Rules Advisory Committee

Page 88

Rule G geneadly applies to actions governed by the Civil Asset
Forfeiture Reform Act of 2000 (CAFRA) and aso to actions excluded
fromit. The rule refers to some specific CAFRA provisions; if these
statutes are amended, the rule should be adapted to the new provisons
during the period required to amend the rule.

Rule G isnot completely self-contained. Subdivision (1) recognizes
the need to rdy at times on other Supplementa Rules and the place of the
Supplementd Rules within the basic framework of the Civil Rules.

Supplementd RulesA, C, and E are amended to reflect the adoption
of RueG.

Subdivision (1)

Rule Gisdesgned to include the distinctive procedures that govern a
avil forfeture action. Some details, however, are better supplied by
rying on Rules C and E. Subdivision (1) incorporates those rules for
issues not addressed by Rule G.  This genera incorporation is & times
made explicit — subdivison (7)(b)(v), for example, invokes the security
provisons of Rule E. But Rules C and Earenot to be invoked to create
conflicts with Rue G. They are to be used only when Rule G, fairly
construed, does not address the issue.

The Civil Rules continue to providethe procedurd framework within
whichRule G and the other Supplementa Rules operate. Both Rule G(1)
and Rule A state thisbasic propostion. Rule G, for example, does not
address pleadings amendments. Civil Rule 15 applies, in light of the
circumstances of aforfeture action.

Subdivision (2)

Rule E(2)(a) requiresthat the complaint in an admirdty action “Sate
the circumstances from which the claim arises with such particularity that
the defendant or clamant will be able, without moving for amore definite
gsatement, to commence an investigation of the facts and to frame a
responsve pleading.”  Application of this sandard to civil forfeiture
actions has evolved to the standard stated in subdivison (2)(f). The
complant mug state suffidently detailed facts to support a reasonable
belief that the government will be able to meet itsburden of proof at trid.
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See U.S v. Mondragon, 313 F.3d 862 (4th Cir.2002). Subdivision
(2)(f) carriesthisforfeiture case law forward without change.

Subdivision (3)
Subdivison (3) governsin rem process in acivil forfeiture action.
Paragraph (a). Paragraph (a) reflectsthe provisonsof 18 U.S.C. § 985.

Paragraph (b). Paragraph (b) addresses arrest warrants when the
defendant isnot real property. Subparagraph (i) directsthe clerk toissue
a warrant if the property is in the government’s possesson. If the
property is not in the government’s possession and is not subject to a
restraining order, subparagraph (ii) providestha awarrant issues only if
the court finds probable cause to arrest the property. This provison
departs from former Rule C(3)(a)(i), which authorized issuance of
summons and warrant by the clerk without a probable-cause finding. The
probable-cause finding better protects the interests of persons interested
in the property. Subparagraph (iii) recognizes that a warrant is not
necessary if the property is subject to a judicid restraining order. The
government remains free, however, to seek awarrant if it anticipates that
the restraining order may be modified or vacated.

Paragraph (c). Subparagraph (ii) requires that the warrant and any
supplementd processbe served assoon as practicable unlessthe property
isdready in the government’ s possesson. But it authorizes the court to
order adifferent time. The authority to order a different time recognizes
that the government may have secured orders sedling the complaint in a
civil forfeiture action or have wonastay after filing. The sedl or stay may
be ordered for reasons, such as protection of an ongoing crimina
investigation, that would be defeated by prompt service of the warrant.
Subparagraph (i) does not reflect any independent ground for ordering a
sedl or stay, but merdy reflects the consequences for execution when
seding or a stay is ordered. A court o may order a different time for
sarvice if good cause is shown for reasons unrelated to a seal or stay.
Subparagraph (iv) reflectsthe uncertainty surrounding service of anarrest
warrant on property not inthe United States. It is not possible to identify
in the rule the appropriate authority for serving process in al other
countries. Transmission of the warrant to an appropriate authority,
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moreover, does not ensure that the warrant will be executed. Therule
requires only that the warrant be transmitted to an gppropriate authority.

Subdivision (4)

Paragraph (a). Paragraph (a) reflectsthetraditiona practice of publishing
notice of an in rem action.

Subparagraph(i) recognizestwo exceptions to the generd publication
requirement. Publicationisnot required if the defendant property isworth
less than $1,000 and direct notice is sent to dl reasonably identifiable
potential clamants as required by subdivison (4)(b). Publicationadsois
not required if the cost would exceed the property’s vaue and the court
findsthat other means of noticewould satisfy due process. Publication on
a government-established internet forfeiture Ste, as contemplated by
subparagraph (iv), would be at a low margina publication cost, which
would likely be the cost to compare to the property vaue.

Subparagraph(iv) statesthebasic criterionfor sdlecting the means and
method of publication. The purpose is to adopt a means reasonably
caculated to reach potential damants. A reasonable choice of the means
most likdy to reach potentiad claimants a a cost reasonable in the
circumstances suffices.

If the property isinthe United States and newspaper noticeis chosen,
publication may be where the action is filed, where the property was
seized, or — if the property was not seized — where the property is
located. Choiceamong these placesisinfluenced by the probablelocation
of potentid clamants.

If the property is not in the United States, account must be taken of
the sengtivitiesthat surround publicationof lega noticesinother countries.
A foreign country may forbid loca publication. If potentid clamantsare
likely to beinthe United States, publicationinthe district where the action
is filed may be the best choice. If potentiad claimants are likely to be
located abroad, the better choice may be publication by means generdly
circulated in the country where the property islocated.

Newspaper publication is not aparticularly effective means of notice
for most potentia clamants. Itstraditiond useis best defended by want
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of affordable aternatives. Paragraph (iv)(C) contemplates agovernment-
created internet forfeiture Ste that would provide a single easily identified
means of notice. Such a site could allow much more direct access to
notice as to any specific property than publication provides.

Paragraph (b). Paragraph (b) isentirdy new. For thefirg time, Rule G
expressy recognizes the due process obligation to send notice to any
person who reasonably appearsto be a potentia claimant.

Subparagraph (i) statesthe obligationto send notice. Many potentia
clamantswill be known to the government because they have filed dams
during the adminigtrative forfeiture stage. Notice must be sent, however,
no matter what source of information makes it reasonably appear that a
person isapotential clamant. The duty to send notice terminates when
the time for filing acdam expires.

Notice of the actiondoes not require forma serviceof summonsinthe
manner required by Rule 4 to initiate a persona action. The processthat
begins an in rem forfeture action is addressed by subdivison (3). This
process commonly gives notice to potential clamarts. Publication of
notice is required in addition to this process. Due process requirements
have moved beyond thesetraditiona means of notice, but are satisfied by
practica meansthat are reasonably cal culated to accomplishactua notice.

Subparagraph (ii)(B) directs that the notice state a deadline for filing
adamthat is at least 35 days after the notice is sent. This provision
applies both in actions that fdl within 18 U.S.C. § 983(a)(4)(A) and in
other actions. Section 983(a)(4)(A) states that a claim should befiled no
later than 30 days after service of the complaint. Thevariationintroduced
by subparagraph (ii)(B) reflects the procedure of § 983(a)(2)(B) for
nonjudicid forfeitureproceedings. Thenonjudicia procedurerequiresthat
adam be filed “not later than the deadline set forth in a persona notice
letter (which may be not earlier than 35 days after the date the letter is
sent) * * *” Thisprocedureis as suitable in a civil forfeitureaction asin
a nonjudicid forfeiture proceeding. Thirty-five days after notice is sent
ordinarily will extend the clam time by no more than a brief period; a
damant anxious to expedite proceedings can file the clam before the
deadline; and the government hasflexibility to set adill longer period when
circumstances make that desirable.
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Subparagraph (iii) begins by stating the basic requirement that notice
must be sent by means reasonably calculated to reach the potentia
clamant. No attempt is made to list the various means that may be
reasonable indifferent circumstances. It may bereasonable, for example,
to rdy on means that have dready been established for communication
withaparticular potential daimant. The government’ sinterest in choosing
a means likdy to accomplish actual notice is bolstered by its desire to
avoid pod-forfeiture challenges based on arguments that a different
method would have beenmorelikdyto accomplishactud notice. Hexible
rue language accommodates the rapid evolution of communications
technology.

Notice may be directed to a potentid clamant through counsd, but
only to counsdl dready representing the clamant with respect to the
saizure of the property, or in a related investigation, adminidtrative
forfeitureproceeding, or crimind case. Thisprovision should beused only
whennoticeto counsel reasonably appears to be the most rdiable means
of notice.

Subparagraph (iii)(C) reflects the basic proposition that notice to a
potential daimant who is incarcerated must be sent to the place of
incarceration. Notice directed to some other place, such as a pre-
incarcerationresidence, islesslikely to reach the potentiad damant. This
provison does not address due process questions that may arise if a
particular prison has deficent procedures for delivering notice to
prisoners. See Dusenbery v. U.S,, 534 U.S. 161 (2002).

Items (D) and (E) of subparagraph (iii) authorize the government to
rely on an address given by a person who is not incarcerated. The
address may have been given to the agency that arrested or released the
person, or to the agency that seized the property. The government isnot
obliged to undertake an independent investigation to verify the address.

Subparagraph (iv) identifiesthe date onwhich notice is consdered to
be sent for some common means, without addressing the circumstances
for choosing among the identified means or other means. The date of
sending should be determined by anadlogy for means not listed. Facamile
transmission, for example, is sent upon transmission. Notice by persond
delivery is sent on ddivery.
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Subparagraph (v), findly, reflects the purpose to effect actud notice
by providing that a potentia claimant who had actud notice of aforfeture
proceeding cannot oppose or seek relief from forfeiture because the
government failed to comply with subdivison (4)(b).

Subdivision (5)

Paragraph (a). Paragraph (a) establishes that the first step of contesting
advil forfeture actionisto fileadam. A clamisrequired by 18 U.S.C.
§983(a)(4)(A) for actions covered by § 983. Paragraph (a) applies this
procedure as wdl to actions not covered by § 983. “Clam” isused to
describethisfirg pleading because of the statutory referencestodamand
clamant. It functions in the same way as the statement of interest
prescribed for an admirdty proceeding by Rule C(6), and is not related
to the didinctive meaning of “clam” in admirdty practice.

If the damant states its interest in the property to be as bailee, the
bailor should be identified.

The dam mug be sgned under pendty of perjury by the person
meking it. An atificia body that can act only through an agent may
authorize an agent to sgn for it. Excusable inability of counsd to obtain
an appropriate Sgnature may be grounds for an extension of time to file
thecdam.

Paragraph (a)(ii) setsthe timefor filingadam. Item (C) appliesinthe
relatively rare circumstance in which notice is not published and the
government did not send direct notice to the clamant because it did not
know of the clamant or did not have an address for the claimant.

Paragraph (b). Under 18 U.S.C. § 983(8)(4)(B), which governs many
forfeiture proceedings, a person who asserts an interest by filingadam
“dhdl filean answer to the Government’ s complaint for forfeiture not later
than 20 days after the date of the filing of the dam.” Paragraph (b)
recognizes that this statute works within the genera procedures
edtablished by Civil Rule 12. Rule 12(a)(4) suspends the time to answer
when a Rule 12 motion is served within the time allowed to answer.
Continued agpplication of this rule to proceedings governed by §
983(a)(4)(B) serves dl of the purposes advanced by Rule 12(3)(4), see
U.S v. $8,221,877.16, 330 F.3d 141 (3d Cir. 2003); permitsauniform
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procedure for al civil forfeiture actions, and recognizes that a motion
under Rule 12 can be made only after a daim is filed that provides
background for the motion.

Failure to present an objection to in rem jurisdiction or to venue by
timdy motionor answer waivesthe objection. Waiver of suchobjections
is familiar. An answer may be amended to assert an objection initialy
omitted. But Civil Rule 15 should be gpplied to an amendment that for the
fird time raises an objection to in rem jurisdiction by andogy to the
persona jurisdiction objection provison in Civil Rule 12(h)(1)(B). The
amendment should be permitted only if it is permitted as ameatter of course
under Rule 15(a).

A damant’s motion to dismiss the action is further governed by
subdivisions (6)(c), (8)(b), and (8)(c).

Subdivision (6)

Subdivison(6) illustrates the adaptation of an admiralty procedure to
the different needs of avil forfeiture. Rule C(6) permitsinterrogatoriesto
be served with the complaint in an in rem action without limiting the
subjects of inquiry. Civil forfeiture practice does not require such an
extensve departure from ordinary avil practice. It remans useful,
however, to permit the government to file limited interrogatories a any
time after adamisfiled, to gather informationthat bears onthe clamant’s
ganding. Subdivisons (8)(b) and (c) dlow aclamant to moveto dismiss
only if the damant has sanding, and recognize the government’ sright to
move to dismiss a dam for lack of danding. Subdivison (6)
interrogatories are integrated with these provisons in that the
interrogatoriesare limited to the dlaimant’ sidentity and relaionship to the
defendant property. Ifthe clamant asserts arelationship to the property
as baileg, the interrogatories can inquire into the bailor’s interest in the
property and the bailee's relationship to the bailor. The claimant can
accelerate the time to serve subdivision (6) interrogatories by serving a
motion to dismiss — the interrogatories must be served within 20 days
after the motionisserved. Integrationisfurther accomplished by deferring
the government’s obligation to respond to a motion to dismiss until 20
daysafter the daimant moving to dismisshas answered the interrogatories.
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The statement that subdivision (6) interrogatories are served under
Rule 33 recognizes that these interrogatories are included in applying the
numerica limit in Rule 33(a).

Subdivison(6) supersedesthe discovery “moratorium” of Rule 26(d)
and the broader interrogatories permitted for admiralty proceedings by
Rule C(6).

Subdivision (7)

Paragraph (a). Subdivision (7) isadapted from Rule E(9)(b). It provides
for preservation orders when the government does not have actual
possession of the defendant property.

Paragraph (b). Paragraph (b)(i)(C) recognizes the authority, aready
exercised in some cases, to order sale of property subject to a defaulted
mortgege or to defaulted taxes. The authority is narrowly confined to
mortgages and tax liens; other lien interests may be addressed, if at dl,
only through the generd good-cause provison. The court must carefully
weigh the competing interests in each case.  This provision does not
address the questions whether amortgagee or other lien holder can force
sdeof property hdd for forfeiture or whether the court canenjointhe sale.
Neither doesit attempt to account for the interest that a crime victim may
have in restoration of forfeited property under 18 U.S.C. § 981(€)(6).

Paragraph (b)(i)(D) establishes authority to order sdlefor good cause.
Good cause may be shown when the property is subject to diminution in
vadue — the dlassic exampleisaload of fresh fish. Care should be taken
before ordering sde to avoid diminished value. In some cases the
government and cdlamants will agree to sdle. But this ground should be
invoked with restraint in circumstances that do not involve physica
deterioration. An automohbile, for example, is likey to lose vaue
continudly unless it is a collector’ sitem. Shares of stock are subject to
market-vaue fluctuaions. But the government’ sinterestin maximizing the
vaue gained upon forfeiture and in avoiding storage costs must be
balanced againg the clamant’ s interests. A claimant may prefer to regain
the specific asset, or to retain a voice in the timing of sdle in relaion to
market fluctuations through the agreed-sale provisons of (b)(iii).
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Paragraph (b)(iii) recognizes that if the court approves, the interests
of dl partiesmay be served by ther agreement to sale, aspects of the sale,
or sde procedures that depart from governing statutory procedures.

Paragraph (c) draws from Rule E(9)(a), (b), and (c). Disposition of
the proceeds as provided by law may require resolution of disputed
issues. A mortgagee's clam to the property or sale proceeds, for
example, may be disputed onthe ground that the mortgage is not genuine.
An undisputed lien dam, on the other hand, may be recognized by
payment after an interlocutory sde.

Subdivision (8)

Subdivison (8) addresses a number of issuesthat are unique to civil
forfeiture actions.

Paragraph (a). Standing to suppress use of seized property as evidence
is governed by principles distinct from the principles that govern claim
danding. A clamant with standing to contest forfeiture may not have
standing to seek suppression. Rule G does not of itsdlf create abass of
suppression standing that does not otherwise exist.

Paragraph (b). Paragraph (b)(i) is one dement of the system that
integrates the procedures for determining a damant’s sanding to daim
and for deciding a clamant’'s motion to dismiss the action. Under
paragraph (c)(ii), amotion to dismissthe action cannot be addressed until
the court has decided any government motion to strike the claim or
answer. This procedure is reflected inthe (b)(i) reminder that amotionto
digniss the forfeiture action may be made only by a clamant who
edtablishesdamstanding. The government, moreover, need not respond
to a damant’'s motion to dismiss until 20 days after the claimant has
answered any subdivison (6) interrogatories.

Paragraph (b)(ii) mirrors 18 U.S.C. 8§ 983(a)(3)(D). It appliesonly to
an action independently governed by § 983(a)(3)(D), implying nothing as
to actions outside 8§ 983(a)(3)(D). The adequacy of the complaint is
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measured againg the pleading requirements of subdivison(2), not against
the qudity of the evidence avallable tothe government whenthe complaint
was filed.

Paragraph (c). As noted with paragraph (b), paragraph (c) governsthe
procedure for determining whether a clamant has standing.

Paragraph (c)(i)(A) provides that the government may moveto strike
aclam or answer for falure to comply with the pleading requirements of
subdivison(5) or to answer subdivison(6) interrogatories. Aswith other
pleadings, the court should strikeadam or answer only if satisfied that an
opportunity should not be afforded to cure the defectsunder Rule 15. So
too, not everyfaluretorespond to subdivison(6) interrogatorieswarrants
an order griking the clam. But the specid role that subdivison(6) plays
inthe scheme for determining daim standing may judtify a somewhat more
demanding approach than the genera approach to discovery sanctions
under Rule 37.

Paragraph (d). The hardship release provisonsof 18 U.S.C. § 983(f) do
not apply to acivil forfeiture action exempted from § 983 by § 983(i).

Paragraph (d)(ii) reflects the venue provisions of 18 U.S.C. §
983()(3)(A) as a guide to practitioners. In addition, it makes clear the
datus of aavil forfeture actionasa“avil action” digible for transfer under
28 U.SC. § 1404. A transfer decison must be made on the
circumstances of the particular proceeding. The didtrict where the
forfeiture action is filed has the advantage of bringing dl rdated
proceedings together, avoiding the waste that flowsfrom consideration of
the different parts of the same forfeiture proceeding inthe court wherethe
warrant issued or the court where the property was seized. Transfer to
that court would serve consolidation, the purpose that underlies
nationwide enforcement of asaizurewarrant. But there may be offsetting
advantages in retaining the petition whereit wasfiled. The clamant may
not be able to litigate, effectively or at all, in a distant court. Issues
relevant to the petition may be better litigated where the property was
seized or wherethe warrant issued. One dement, for example, iswhether
the dlamant has aufficent tiesto the community to provide assurance that
the property will be available at the time of trial. Another is whether
continued government possession would prevent the clamant from
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working — whether saizure of the clamant’ s automobile prevents work
may turn on assessing the redlities of loca public trangt facilities.

Paragraph (e). The Excessve Fines Clause of the Eighth Amendment
forbids an excessve forfeiture. U.S v. Bajakajian, 524 U.S. 321
(1998). 18 U.S.C. §983(g) providesa* petition” “to determine whether
the forfeiture was conditutiondly excessive’ based on finding “that the
forfeture is grosdy disproportional to the offense” Paragraph (€)
describesthe procedurefor 8 983(g) mitigation petitions, and adopts the
same procedure for forfeture actions that fdl outside § 983(g). The
procedure is by mation, either for summary judgment or for mitigation
after aforfeturejudgment isentered. Thedamant must givenotice of this
defense by pleading, but falure to raise the defense in theinitid answver
may be cured by amendment under Rule 15. The issues that bear on
mitigationoftenare separate fromthe issuesthat determine forfeiture. For
that reasonit may be convenient to resolve the issue by summary judgment
before trid on the forfeiture issues.  Often, however, it will be more
convenient to determine first whether the property is to be forfeited.
Whichever imeis chosen to address mitigation, the parties must have had
the opportunity to conduct civil discovery on the defense. The extent and
timing of discovery are governed by the ordinary rules.

Subdivision (9)

Subdivison(9) serves as areminder of the need to demand jury trid
under Rule 38.
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Supplemental Rules A, C, E Amended To Conform to G

[ —

10

11

12

13

14

15

16

17

18

Rule A. Scope of Rules
(1) These Supplementd Rules apply to:
(A) the procedure in admirdty and maritime damswithinthe
meaning of Rule 9(h) with respect to the following remedies
(i) maritime attachment and garnishment
(ii2) actionsin rem;:
(1ii3) possessory, petitory, and partition actions,and:
(iv4) ectionsfor exonerationfromor limitationof lighility;-
(B) forfeiture actions inrem arisng froma federal satute; and
(C) Theserutes-aso—appty-to the procedure in statutory

condemnation proceedings andogous to maitime actions in
rem, whether within the admiraty and maritime jurisdiction or
not. Except as otherwise provided, references in these
Supplementa Rulesto actions in rem include such andogous
gtatutory condemnation proceedings.

(2) Thegeneral Federal Rules of Civil Procedure ferthe-Untted

States-Bistrtet-Cotrts are a 0 gppticable goply to the foregoing
proceedings except to the extent that they are inconggtent with

these Supplemental Rules.
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Committee Note
Rule A is amended to reflect the adoption of Rule G to govern
procedurein civil forfeiture actions. Rule G(1) contemplates gpplication
of other Supplemental Rules to the extent that Rule G does not address an
issue. One exampleisthe Rule E(4)(c) provison for arresting intangible

property.

Rule C. In Rem Actions. Special Provisons

1 (1) Anaction inrem may be brought:
2 (@) Toenforce any maitime lien;
3 (b) Whenever a gatute of the United States provides for a
4 maritime action in rem or a proceeding ana ogous thereto.
5 D
6 (2) Complaint. In an action in rem the complaint must:
7 (a) be verified;
8 (b) describewith reasonable particularity the property thet is
9 the subject of the action; and
10 (o) ranadmitraty-anc-merittrme-proceeding State that the
11 property iswithinthe digtrict or will be within the digtrict while
12 the action is pending:
13

14 state:
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15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

(3) Judicial Authorization and Process.

(a) Arrest Warrant.

(itt)tA) H-other—eettons—tThe court must review the

complaint and any supporting papers.

* k k * %
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34

35

36

37

38

39

40

41

42

43

44

45

46

a7

48

49

50

51

52

53

(iiB) If the plaintiff or the plaintiff’ s attorney certifies that
exigent circumstances make court review impracticable,
the derk must promptly issue a summons and awarrant
for the arrest of the vessdl or other property that is the
subject of the action. The plaintiff has the burden in any
post-arrest hearing under Rule E(4)(f) to show that

exigent circumstances existed.

(b) Service.

(i) If the property that is the subject of the action is
a vessd or tangible property on board a vessd, the
warrant and any supplementa process mugt be ddlivered
to the marshd for service.

(ii) If the property that isthe subject of the action is other
property, tangible or intangible, the warrant and any
supplementd process mugt be delivered to a person or
organization authorized to enforce it, who may be: (A) a
marshd; (B) someone under contract with the United
States; (C) someone specidly appointed by the court for
that purpose; or (D) inan action brought by the United

States, any officer or employee of the United States.
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54

55

56

57

58

59

60

61

62

63

64

65

66

67

68

69

70

71

72

73

* %k * % %

(6) Responsive Pleading; Interrogatories.

(ab) Maritime Arrests and Other Proceedings. trantem

* k k * %
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74 (be) Interrogatories.
75 * k k% k%
Committee Note
Rule C is amended to reflect the adoption of Rule G to govern

procedurein civil forfelture actions.

Rule E. Actions in Rem and Quas in Rem: General

Provisons

1 * ok kK

2 (3) Process.

3 (@) In admirdty and maritime proceedings process in rem or

4 of maritime attachment and garnishment may be served only

5 within the didtrict.

6

7

8 (be) Issuance and Delivery.

9 * ok kK
10 (5) Release of Property.
11 (&) Special Bond. Exeeptin-cases-of-sezures-for-forfettre
12 tnder-any-tanw-of the-bnited-Statesw\Whenever process of
13 maitime attachment and garnishment or process in rem is

14 issued the execution of such process shdl be stayed, or the
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15 property released, on the giving of security, to be gpproved
16 by the court or clerk, or by stipulation of the parties,
17 conditioned to answer the judgment of the court or of any
18 appdlate court. The parties may dipulate the amount and
19 nature of such security. In the event of the inability or refusa
20 of the parties so to sipulae the court shdl fix the principal
21 sum of the bond or stipulationat anamount sufficient to cover
22 the amount of the plaintiff’'s dam farly stated with accrued
23 interest and costs; but the principd sum shdl in no event
24 exceed (i) twice the amount of the plaintiff’scdam or (i) the
25 vdue of the property on due agppraisement, whichever is
26 sndler. The bond or dipulation shdl be conditioned for the
27 payment of the principad sum and interest thereon at 6 per
28 cent per annum.

29 D
30 (9) Disposition of Property; Sales.
31

32

33

34 (@b) Interlocutory Sales; Delivery.
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35

36

37

38

39

40

41

42

43

* k k * %

(i) In the crcumstances described in Rue—E(9)
subdivison(ab)(i), the court, on motionby a defendant or
aperson filing a gatement of interest or right under Rule
C(6), may order that the property, rather thanbeing sold,
be delivered to the movant upon giving security under
theserules.
(be) Sales, Proceeds.
Committee Note

Rule E is amended to reflect the adoption of Rule G to govern
procedurein civil forfelture actions.
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w

ol

10

11

12

13

14

15

16

17

FEDERAL RULESOF CIVIL PROCEDURE

Rule26. General ProvisonsGoverning Discovery; Duty of
Disclosure.

(a) RequiredDisclosures; Methods to Discover Additional
Matter.
(1) Initial Disclosures.
(E) Thefadllowing categoriesof proceedings are exempt
frominitia disclosures under Rule 26(3)(1):

* % * % %

(i) a forfeiture action in rem arising from a federa

Satute;

proceeding to chdlenge a crimina conviction or
sentence;

(Htiv) an action brought without counsdl by a person
in custody of the United States, a state, or a state
subdivison;

(tvv) an action to enforce or quash an adminidrative

SUmmons or subpoena,
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18

19

20

21

22

23

24

25

(wvi) an action by the United States to recover
benefit payments,
(wtvii) an action by the United States to collect on a
student loan guaranteed by the United States,
other courts; and
(witix) an action to enforce an arbitration award.
D
Committee Note
Civil forfeiture actions are added to the lig of exemptions from Rule

26(a)(1) disclosure requirements. These actions are governed by new
Supplementd Rule G. Disclosureis not likely to be useful.



Report of the Civil Rules Advisory Committee
Page 109

Rulesfor Publication (3): 50(b)Rule 50(b): Trial Motion Prerequisite; Hung Jury

The Advisory Committee recommends publicationfor comment of the following amended Rule 50(b).
The Style formof present Rule 50(@) isincluded to illustrate the context of the Rule 50(b) proposal without
recommending that Style Rule 50(a) be published now.”

Rule 50. Judgment as a Matter of Law in Jury Trials;
Alternative Motion for New Trial; Conditional Rulings

1 (@) Judgment asa Matter of Law.
2 (2) In General. If a party has been fully heard on anissue
3 during a jury trid and the court finds that a reasonable jury
4 would not have alegdly sufficent evidentiary basis to find for
5 the party on that issue, the court may:
6 (A) determine the issue againg the party; and
7 (B) grant amotionfor judgment asamatter of law againgt
8 the party on a claim or defensethat, under the controlling
9 law, can be maintained or defeated only with afavorable
10 finding on that issue.
11 (2) Motion. A motion for judgment as a matter of law may
12 be made a any time before the case is submitted to the jury.
13 The mation must specify the judgment sought and the law and
14 facts that entitle the movant to the judgment.

" Proposed amendments to Rule 50(b) based on existing language of the rule.
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16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

35

(b) Renewing the Motion fer—Jutgment After Trial;
Alternative Motion for a New Trial. Ifferenyteason; the
court does not grant a motion for judgment as a matter of law

made at-the-close-of-a-the-evidenee under [subdivaon] (a), the

court is eensidered deemed to have submitted the action to the
jury subject to the court’ slater deciding the legd questions raised
by the mation. The movant may renew its request for judgment
asamatter of law by filingamotionno later than 10 days after the

entry of judgment, or — if the motion addresses a jury issue not

decided by a verdict — by filing amotion no later than 10 days

after the jury was discharged. —and The movant may

dterndively request a new trid or join a motion for a new trid
under Rule 59.
In ruling on arenewed motion, the court may:
(2) if averdict was returned:
(A) dlow the judgment to stand,
(B) order anew tria, or
(C) direct entry of judgment as ameatter of law; or
(2) if no verdict was returned,

(A) order anew tria, or
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36 (B) direct entry of judgment as a matter of law.

37 * k k * %

Committee Note

Rule50(b) isamended to permit renewal of any Rule 50(a) motionfor
judgment as a matter of law, deleting the requirement that a motion be
made at the close of dl the evidence. As amended, the rule permits
renewal of any Rue 50(a) motion for judgment as a matter of law.
Because the Rule 50(b) mation isonly arenewd of the earlier motion, it
canbe supported only by argumentsmadein support of the earlier mation.
The earlier motion informs the opposing party of the chalenge to the
aufficiency of the evidence and affords a clear opportunity to provide
additiona evidence that may be avalable. The earlier motion aso derts
the court to the opportunity to smplify the trid by resolving some issues,
or even dl issues, without submisson to the jury. This fulfillment of the
functiond needsthat underlie present Rule 50(b) a so satisfiesthe Seventh
Amendment. Automatic reservation of the legd questions raised by the
motion conforms to the decision in Baltimore & Carolina Line v.
Redman, 297 U.S. 654 (1935).

This change responds to many decisons that have begun to move
away fromrequiring a motion for judgment as amatter of law at the literd
close of dl the evidence. Although the requirement has been clearly
edtablished for severa decades, lawyers continue to overlook it. The
courts are dowly working away from the formd requirement. The
amendment establishes the functiona approach that courts have been
unable to reach under the present rule and makespractice more cong stent
and predictable.

Many judgesexpresdy invitemotions a the close of al the evidence.
The amendment is not intended to discourage this useful practice.

Fndly, an explicit time limit is added for meking a post-trial motion
when the trid ends without a verdict or with a verdict that does not
dispose of dl issues suitable for resolutionby verdict. The motion must be
made no later than 10 days after the jury was discharged.
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Discusson

Many reported gppd late decisons continue to wrestle with the problems that arise when a party has
moved for judgment as a matter of law before the close of dl the evidence but has faled to renew the
moation a the close of dl the evidence. No doubt the problems occur more frequently than appears in
reported appellate decisions. The appelae decisons have begun to permit dight relaxations of the
requirement that a post-verdict motion be supported by — be arenewa of — amotion made a the close
of al the evidence. These departures seem desirable, but come at the price of increasingly uncertain
doctrine that inturnmay invite il more frequent appeals. The proposed amendment reflectsthe belief that
a motion made during trid serves dl of the functional needs served by a motion at the close of dl the
evidence. As now, the post-tria motionrenewsthe tria motion and can be supported only by arguments
made to support the trial motion. The opposing party has had clear notice of the asserted deficienciesin
the case and a find opportunity to correct them. Satisfying these functiona purposes equdly satisfies
Seventh Amendment concerns.

Separately, the proposal provides asengble time limit for renewing amotion for judgment as a matter
of law after the jury hasfailed to return a verdict on an issue addressed by the motion.

The attached memorandum discusses in detail the long history of the close-of-the-evidence motion
requirement and describes the cases that in some rather limited circumstances have departed from the
requirement.

The Advisory Committee agendahas carried for some years the questionwhether to revise Rule 50(b)
to establish adear time limit for renewing amoation for judgment asamatter of law after the jury hasfailed
to return averdict. The question was raised by Judge Stotler while she chaired the Standing Committee.
The problem appears on the face of the rule, which seemsto alow amotion at the close of the evidence
a thefirg trid to be renewed at any time up to ten days after judgment is entered following a second (or
dill later) trid. 1t would be fdlly to disregard the sufficiency of the evidence at a second trid in favor of
deciding amotion based on the evidence at the firg tria, and unwiseto alow the question to remain open
indefinitey during the period leading up to the second trid. There is authority saying that the motionmust
be renewed ten days after the jury is discharged. See C. Wright & A. Miller, Federal Practice &
Procedure: Civil 2d, § 2357, p. 353. Thisauthority tracesto the 1938 versonof Rule 50(b), which set
the imefor ajudgment n.o.v. motionat ten days after the jury was discharged if averdict was not returned.
This provison was deleted in 1991, but the Committee Note says only that amended Rule 50(b) “retains
the former requirement that a post-trial motion under the rule must be made within 10 days after entry of
acontrary judgment.” Researchintothe Advisory Committeeddiberationsthat |ed to the 1991 amendment
has falled to show any additional explanation. It now seems better to restore the 1991 deletion.
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Rule 50(b) Background Memorandum

The Advisory Committeecons dered this memorandum in deliberatingitsRule 50(b) recommendations.
It is included to provide a detailed description of the Seventh Amendment developments that first
established the legitimacy of judgments notwithstanding the verdict. 1t also describesacross-section of the
gppellate decisons that have begun to erode, if only at the edges, the requirement that there be a motion
a theclose of al evidence. The concluding sections discuss a few additional topics that do not bear on
the present recommendations, they are included only to fill out the picture.

Rule50(b): Trial Motion Prerequidite for Post-Trial Motion

The Committee on Federd Procedure of the Commercia and Federd Litigation Section of the New
York State Bar Association has recommended an amendment of Civil Rule 50(b). 03-CV-A. The
amendment would softenthe rule that amotionfor judgment as amatter of law made after trid canadvance
only groundsthat were raised by amotion made at the close of dl the evidence. The Committee specific
proposal would add afew words to Rule 50(b):

If, for any reason, the court does not grant a motion for judgment as a matter of law made after the
non-moving party has been heard on an issue or rested, or at the close of dl the evidence, the court
is considered to have submitted the action to the jury subject to the court’s later deciding the legd
questions raised by the motion.

The dternative proposed below is based on the current Style version of Rule 50(b):

(b) Renewing the Motion After Trial; Alternative Motion for New Trial. If the court does not grant
a motion for judgment as a matter of lawv made &t-the-cltose-of-a-the-evidenee under (a), the court is
conddered to have submitted the actionto the jury subject to the court’ s later deciding the legd questions
raised by the motion. The movant may renew itsrequest for judgment as amatter of law by filing amoation
no later than 10 days after entry of judgment * * *,

The effect of this amendment would be to carry forward the requirement that there be a pre-verdict
moation for judgment as a matter of law at trid, but to diminate the requirement that an earlier motion be
renewed by a duplicating motion at the close of dl the evidence.

This proposal renews a question that was considered by the Advisory Committee when it devel oped
the 1991 Rule 50 amendments. Failureto movein thisdirection gppearsto have been affected by lingering
Seventh Amendment concerns. The concerns may have been affected by considering a proposa that
would diminate any requirement for apre-verdict motion. Therewaslittle doubt thenthat a more functiona
gpproach would provide red benefits. Itisdifficult to believethat lingering Seventh Amendment concerns
dictate the precise point a which a pre-verdict motion must be made during trid. Thereisat least good
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reason to believe that the Seventh Amendment permits a more aggressve approach that would ask only
whether the issue raised by a post-verdict motion was clearly disclosed to the opposing party before the
close of dl the evidence. This proposal does not go that far, for the reasons suggested in Part 1V.

One further questionmight beconsidered. Anold questionwasrenewed during the Styleproject. Rule
50(b) does not clearly provide atime to renew atria for judgment asamatter of law after the jury failsto
agree on averdict. Read literdly, the rule would permit amotion made during the firgt trid to be renewed
a any time up to entry of judgment following a second (or ill later) trid. That isnot agood idea. There
isauthority for the propositionthat the motion must be renewed within 10 days after the jury isdischarged.
9A Federal Practice & Procedure: 8 2537, p. 353. That result could be built into the rule:

* * * The movant may renew itsrequest for judgment asamatter of law by filing amaotion no later than
10 days after the entry of judgment, or if acomplete verdict was not returned by filingamotionno later
than 10 days after the jury was discharged. —anet The movant may dternatively request anew trid
or join amotion for anew trid under Rule 59. * * *

These notes beginwith a brief sketch of the Seventh Amendment history. Thereasonsfor consdering
Rule 50(b) amendments are then illustrated by adding arandom selection of cases to those described by
the Committee on Federal Procedure. These cases are but a few among many that convincingly
demondtrate that failuresto heed the clear requirementsof Rule 50(b) are dl too common. Thecasesalso
provide strong support for the proposition that some change is desirable. The fina sections explore
dternative approaches to amending Rule 50(b). The first recommendation is set out above — it would
require only that a post-verdict motion be supported by amotion for judgment as amatter of law made
duringtrid. Theadvantagesof someformaism judtify the coststhat will follow when alawyer failsto honor
even this easly-remembered gtricture.

I. Seventh Amendment History

The Seventh Amendment history canberecdled in brief terms. ThebeginningisSocumv. New York
LifeIns. Co., 1913, 228 U.S. 364, 33 S.Ct. 523. The defendant’s motion for a directed verdict at the
close of dl the evidence was denied. Judgment was entered on the verdict for the plaintiff, denying the
defendant’ s post-verdict motion for judgment notwithstanding the verdict. The court of gppedls ordered
judgment notwithstanding the verdict, drawing on Pennsylvania judgment n.o.v. practice. The Supreme
Court reversed, ruling that the Seventh Amendment prohibits judgment notwithstanding the verdict. It
agreed that the tria court should have directed a verdict for the defendant. But the Court ruled that
conformity to state practice could not thwart the Seventh Amendment infederal court. A jury must resolve
the facts, even if the court directs a verdict, the jury must return a verdict according to the direction The
most direct statement was:
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When the verdict was set aside the issues of fact were left undetermined, and until they should be
determined anew no judgment onthe meritscould be given. The new determination, according to the
rules of the commonlaw, could be had only through anew trid, withthe same right to ajury as before.

* * * [T]his procedure was regarded as of real vaue, because, inadditionto fully recognizing [the right
of trid by jury], it afforded an opportunity for adducing further evidence rightly conducing to a solution
of the issues. In the posture of the case at bar the plaintiff is entitled to that opportunity, and for
anything that appearsin the record it may enable her to supply omissonsin her own evidence, or to
show inaccuraciesin that of the defendant * * *. 228 U.S. at 380-381.

The Court aso observed that it isthe province of the jury to settle the issues of fact, and that

whileit isthe province of the court to aid the jury in the right discharge of their duty, even to the extent
of directing their verdict where the insufficiency or conclusive character of the evidence warrants such
adirection, the court cannot dispense with a verdict, or disregard one when given, and itself passon
the issues of fact. In other words, the condtitutional guaranty operates to require that the issues be
settled by the verdict of ajury, unlessthe right thereto be waived. It is not a question of whether the
facts are difficult or easy of ascertainment, but of the tribuna charged withther ascertainment; and this
* * * condsts of the court and jury, unless there be awaiver of the latter. 228 U.S. 387-388.

(Justice Hughes was joined in dissent by Justices Holmes, Lurton, and Pitney. He concluded that the
result achieved by ajudgment n.o.v. could “have been done at common law, abeit by a more cumbrous
method.” Thereisno invasion of the jury’s province when there is no basisfor afinding by ajury. “We
have here a smplification of procedure adopted inthe public interest to the end that unnecessary litigation
may be avoided. The party obtains the judgment which in law he should have according to the record. *
* * [T]his court is departing from, instead of gpplying, the principlesof the commonlaw * * *.” 228 U.S.
at 428.

It took some time, but Justice Van Devanter, author of the Court’s opinion in the Slocum case, came
to writethe opinionfor a unanimous Court that gently reversed the Slocum decision by resorting to fiction.
Baltimore & Carolina Line v. Redman, 1935, 297 U.S. 654, 55 S.Ct. 890, was similar to the Socum
casein dmogt every detail except that it came out of afederd court in New Y ork, not Pennsylvania. The
defendant moved for a directed verdict “[dt the conclusion of the evidence” The court of appeds
concluded that judgment on the verdict for the plaintiff must be reversed for insufficiency of evidence, but
that the Slocum case required it to direct anew trid rather than entry of judgment for the defendant. The
Supreme Court reversed. It noted that thetrial court “reserveditsdecison” on the directed verdict motion,
and “submitted the case to the jury subject to its opinion on the questions reserved * * *. No objection
was made to the reservation[] or to this mode of proceeding.” Then it explained that the “am” of the
Seventh Amendment
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iS to preserve the substance of the common-law right of trid by jury [that existed under the English
common law], as digtinguished from mere matters of formor procedure, and particularly to retain the
common-law digtinction betweenthe province of the court and that of the jury, whereby, inthe absence
of express or implied consent to the contrary, issuesof law areto be resolved by the court and issues
of fact are to be determined by the jury * * *. 295 U.S. at 657

In the Slocum case, the “request for a directed verdict was denied without any reservation of the question
of the sufficiency of the evidence* * *; and the verdict for the plaintiff was taken unconditiondly, and not
subject to the court’s opinion on the sufficiency of the evidence.”

In the Redman case, on the other hand, the trid court expresdy reserved itsruling. And

[w]hether the evidence was sufficient or otherwise was a question of law to be resolved by the court.
The verdict for the plaintiff was taken pending the court’ s rulings on the motions and subject to those
rulings. No objection was made to the reservation or this mode of proceeding, and they must be
regarded as having the tacit consent of the parties. 295 U.S. at 659

Common-law practice included “awell-established practice of reserving questions of law arisng during
trids by jury and of taking verdicts subject to the ultimate ruling on the questionsreserved * * *.” This
practice was well established when the Seventh Amendment was adopted. Some dates, including New
Y ork, have statutesthat “embody[] the chief features of the common-law practice” and gpply it to questions
of the sufficiency of the evidence. Following this practice, entry of judgment notwithstanding the verdict
“will bethe equivdent of ajudgment for the defendant on averdict directed in its favor.”

Asto the Socum decison,

itistrue that some parts of the opinion* * * give color to the interpretation put on it by the Court of
Appedls. Inthisthey go beyond the case then under consideration and are not controlling. Not only
S0, but they must be regarded as qudified by what issaid in thisopinion. 295 U.S. at 661.

In 1935 it would not have been easy to guess whether anything turned on the severd possible limits.
Thetrid court expresdy reserved its ruling on the sufficiency of the evidence. No party objected. The
Court actuadly asserted that the “tacit consent of the parties’ must befound. 1t would be strange to alow
this practice under the Seventh Amendment only if the parties actudly consent, and only if the trid judge
remembers to make an express reservation. But arguments could be found for that result.

These possible uncertainties were promptly addressed by the origina adoption of Rule 50(b) in 1938:

Whenever a motion for a directed verdict made at the close of dl the evidence is denied or for any
reason is not granted, the court is deemed to have submitted the action to the jury subject to alater
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determination of the legd questions raised by the motion. Within 10 days after the reception of a
verdict, a party who hasmoved for adirected verdict may move to have the verdict and any judgment
entered thereon set asde and to have judgment entered in accordance with his motion for adirected
verdict * * *. (308 U.S. 645, 725-726.)

Rule 50(b) does not require the opposing party’ s consent, and does not require an express reservation
by the court. To the contrary, the court is “deemed” to have reserved the question even if the court
expresdy denies the motion. Thefiction created by “deemed” carries the Seventh Amendment burden.

[I. Functional Values

Sixty-five years of fiction is enough. The question today is not whether the Seventh Amendment
commands that a post-verdict motion for judgment be supported by a motion at the close of dl the
evidencein order to rely on the ancient practice of resarving a ruling.? The question is whether there are
functiond advantages in a close-of-the evidence motion that might be read into the Seventh Amendment
and that in any event judtify carrying forward the requirement as amatter of good procedure.

2 Thisflat assertion seems safein all reason. But the wei ght of Seventh Amendment tradition cannot be shrugged

off without some effort. Anillustration is provided by Duro-Last, Inc. v. Custom Seal, Inc., Fed.Cir.2003, 321 F.3d
1098, 1105-1108. The plaintiff moved for judgment as a matter of law at the close of the evidence. The verdict found
the plaintiff’s patent invalid for obviousness. The plaintiff renewed its motion and won judgment as a matter of law
holding the patent not invalid. The Federal Circuit reversed because it concluded that the motion made at the close

of al the evidence did not sufficiently specify the obviousnessissue asaground. “The requirement for specificity
isnot simply the rule-drafter’ s choice of phrasing. Inview of alitigant’s Seventh Amendment rights, it would be
congtitutionally impermissible for the district court to re-examine the jury’ s verdict and to enter IMOL on

grounds not raised in the pre-verdict IMOL.”

The Federa Circuit cited Morante v. American Gen. Fin. Center, 5th Cir.1998, 157 F.3d 1006, 1010. The court
reversed judgment as a matter of law on an agency question, citing several decisions for the rule that a post-verdict
motion cannot assert a ground that was not included in a motion made at the close of the evidence. This paragraph
concludes by citing Sulmeyer v. Coca Cola Co., 5th Cir.1975, 515 F.2d 835, 846 n. 17. The body of the Sulmeyer
opinion ruled that the plaintiff’ s post-verdict motion for judgment n.o.v. could not be supported by arguing aclaim
that had not been presented in any way at trial. The footnote observed: “1t would be a constitutionally
impermissible re-examination of the jury’s verdict for the district court to enter judgment n.o.v. on aground not
raised in the motion for directed verdict. Compare Baltimore & Carolina Line, Inc. v. Redman * * * with Socumv.
New York LifeIns. Co. * * *”

As interesting as this tenacious bit of history is, it does not justify the conclusion that the Seventh
Amendment demands that a post-verdict motion can be supported only on grounds stated in a motion made at the
close of all the evidence. At most, the Seventh Amendment might be said to require that the ground have been
raised during trial. The proposal suggested below retains that requirement.
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The centrd functiona purpose in requiring a close-of-the-evidence motion is to afford the opposing
party onefind notice of the evidentiary insufficiency. Courts repestedly date this purpose. The benefits
flowto the court and the moving party as well asto the opposing party. Theopposing party, giventhisfind
notice, may in fact supply sufficient evidence that otherwise would not be provided. But if the opposing
party does not fill in the gap, the find clear notice makes it easier for the court after verdict to deny any
second opportunity by way of a new trid or dismissal without prejudice. Another advantage may be
reflected in statements that the close-of-the-evidence motion enables the trial court to reexamine the
aufficiency of the evidence (e.g., Polanco v. City of Austin, 5th Cir.1996, 78 F.3d 968, 973-975).
Although courts commonly prefer to take averdict in order to avoid the retria that would be required by
reversal of apre-verdict judgment, there are advantagesindirecting a verdict. These advantagesare more
likely to be redized if aruling is prompted by a close-of-the-evidence motion.

The need to point out a perceived deficiency in the evidenceisred. But thisneed ordinarily issatisfied
repeatedly as the case progresses toward the close of al evidence. The deficiencies are likely to be
pointed out in pretrid conference, by mation for summary judgment, in arguments, and in jury ingtruction
requests. And amotionfor judgment asametter of law at the close of the plaintiff’ s case frequently points
out deficienciesthat are not cured by the examination and cross-examination of the defendant’ switnesses.
The need to dert the adversary to the claimed deficiencies can be served by many means.

The question, then, is how far to approach a rule that permits a post-verdict motion to rest on any
argument dearly made onthe record before the action was submitted to the jury. In the end, the cautious
answer may be to require a Rule 50(a) motion for judgment as amatter of law, but to accept aRule 50(a)
motion made at any time during trid. Lower courts are gingerly working part way toward this solution, but
cannot get there without the assistance of a Rule 50(b) amendment.

I1l. Relaxations of Rule 50(b)

Rule 50(b) does not say directly that a pogt-trid motion for judgment as a matter of law must be
supported by amotion made at the close of dl the evidence. Inits present form, it iscaptioned: “Renewing
Motion for Judgment After Trid * * *.” It beginsmuchasit began in 1938: “If, for any reason, the court
does not grant a motion for judgment as amatter of law made at the close of dl the evidence, the court is
considered to have submitted the actionto the jury subject to the court’ s later deciding the legal questions
raised by the motion. The movant may renew itsrequest for judgment asamatter of lav * * *.” The 1991
Committee Note makes express the apparent implication that only a motion made at the dose of dl the
evidence may be renewed. Subdivision (b) “retains the concept of the former rule that the post-verdict
motion isarenewd of an earlier motion made at the close of the evidence. One purpose of this concept
wasto avoid any questionarising under the Seventh Amendment. Montgomery Ward & Co. v. Duncan,
311 U.S. 243 (1940). It remains useful as ameans of defining the appropriate issue posed by the post-
verdict motion.”
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Since the 1991 amendments, courts have continued to recognize the close-of-the-evidence motion
requirement. The most straight-forward cases are those in which the issue raised by post-verdict motion
or by the court was not raised by any pre-verdict motion. See American & ForeignIns. Co. v. Bolt, 6th
Cir.1997, 106 F.3d 155, 159-160. In others, amotion made at the close of the plaintiff’s case but not
renewed at the close of the evidenceis hdd not sufficent to support apost-verdict motion. E.g., Mathieu
v. Gopher News Co., 8th Cir.2001, 273 F.3d 769, 774-778, stating that Rule 50(b) cannot be ignored
amply because its purposes have been fulfilled; Frederick v. District of Columbia, D.C.Cir.2001, 254
F.3d 156, ruling that a motion at the close of the plantiff’s case cannot stand duty as a close-of-the-
evidence motion merely because the district court took the motion under advisement.

The close-of-the-evidence motion requirement retained by Rule 50(b) has been relaxed in anumber
of ways. Some of the decisonsrely on generd procedurd theories and otherslook directly to Rule 50(b).

Forfeitureand plain error principleshave beenappliedto the cl ose-of -the evidencemoation requiremen.
I ssues not raised in a close-of -the-evidence motion have been considered on a post-verdict motionwhen
the opposing party did not object to the post-verdict motion on the ground that the issues had not been
raised by a close-of-the-evidence motion. See Thomas v. Texas Dept. of Criminal Justice, C.A.5th,
2002, 297 F.3d 361, 367; Williamsv. Runyon, C.A.3d, 1997, 130 F.3d 568, 571-572 (liging decisons
from the 5th, D.C., 2d, 7th, and 6th Circuits). And some courts say that “plain error” principles permit
review to determine whether there is “any” evidence to support a verdict, despite the faillure to make a
close-of-the-evidence motion.  See Dilley v. SuperValu, Inc., 10th Cir.2002, 296 F.3d 958, 962-963
(“*planerror condituting amiscarriage of judtice”; the usudly stringent standard for judgment as a matter
of law “isfurther heightened”); McKenziev. Lee, 5th Cir.2001, 246 F.3d 494 (reverses judgment on jury
verdict; assuming that the defendant’s vague acts did not satisfy the close-of-the-evidence-motion
requirement, plain error appears because there was no evidenceto support the verdict); Kelly v. City of
Oakland, 9th Cir.1999, 198 F.3d 779, 784, 785 (the court's statement that one defendant “is without
ligbility in this casg’ may indicate a direction that judgment be entered without anew trid); Campbell v.,
Keystone Aerial Surveys, Inc., 5th Cir.1998, 138 F.3d 996, 1006; O’ Connor v. Huard, 1st Cir.1997,
117 F.3d 12, 17; Patel v. Penman, 9th Cir.1996, 103 F.3d 868, 878-879 (finding no evidence and
remanding for further proceedings — gpparently anew tria). (These cases generaly do not say whether
the remedy for clear error could be entry of judgment notwithstanding the verdict or canonly beanew trid.
A new trid would not be inconsstent with the Socum decision.)

Other cases directly relax the close-of-the-evidence motion requirement. Many of them are
summarized in the Committee on Federd Procedure submisson. In some ways the least adventuresome
arethosethat emphasize action by the trid court that seemed to induce rliance by expresdy reserving for
later decisonamotionfor judgment as amatter of law made at the close of the plaintiff’'s case. Tamezv.
Cityof SanMarcos, C.A.5th, 1997, 118 F.3d 1085, 1089-1091, presented avariation. Thecourt denied
the motionat the close of the plaintiff’ s case but “agreg[d] to revigt the issue after thejury verdict.” Atthe
close of the evidence, the defendant requested that the court consider judgment as amatter of law after the
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verdict and the court agreed. The extensive discussion with the court at that point was tantamount to a
renewed motion.

A somewhat amilar principle is involved in cases that treat a Rule 51 request for jury instructions as
sidfying the functions of a close-of-the-evidence motion. See Bartley v. Euclid, Inc., 5th Cir.1998, 158
F.3d 261, 275 (objection to any instruction onanissue not supported by evidence); Bay Colony, Ltd. v.
Trendmaker, Inc., 5th Cir.1997, 121 F.3d 998 (objection to ingtruction on same grounds as advanced
in motion for judgment at close of the plaintiff’s case); Scottish Heritable Trust, PLC v. Peat Marwick
Main & Co., 5th Cir.1996, 81 F.3d 606, 610-611 & n. 14. When the instruction request explicitly
presents a*“ no sufficient evidence’ argument, it seems easy enough to tredt it as equivaent to amotionfor
judgment as a matter of law on that issue.

Anexample of a somewhat more expangve principle is provided by Judge Posner’ sopinionin S&zmaj
v.American Tel. & Tel. Co., 7th Cir.2002, 291 F.3d 955, 957-958. The court took under advisement
amotionmeade at the close of the plaintiff’s case. The defendant did not renew the motion at the close of
the evidence. The court afirmed judgment as a matter of law for the defendant. It observed that if the
motionat the close of the plaintiff’ scase isdenied, the plaintiff may assume that the denid “is the end of the
matter.” But if the motion is taken under advisement, the plaintiff knows that the defendant’ s demand for
judgment as a matter of law remains dive. “There is no mousetrgpping of the plaintiff in such a case”
Neither Rule 50(b) nor the Committee Note state that renewal of the motion is required, and it would be
wasteful to require renewd.

This approach blends into a till more open gpproach that excuses de minimis departures.  Justice
White, writing for the Eighth Circuit, articulated the eements of this gpproach, assuming but not deciding
that it would beadopted by the Circuit. Pulla v. Amoco Oil Co., 8th Cir.1995, 72 F.3d 648, 654-657.
This gpproach excuses failure to make a close-of-the-evidence motion:

where (1) the party filesa Rule 50 motionat the close of the plaintiff’ scase; (2) the district court defers
ruling on the mation; (3) no evidence related to the claim is presented after the motion; and (4) very
little time passes between the origina assertion and the close of the defendant’ s case.

The Fifth Circuit hastaken an openly flexible approachin anumber of opinions that may represent the
furthest generd reach of the pragmatic view. In Polanco v. City of Austin, 5th Cir.1996, 78 F.3d 968,
973-975, the court confessed that it has strayed fromthe strict requirement of Rule 50(b) only where “the
departure from the rule was ‘de minimis,” and the purposes of the rule were deemed accomplished.” The
purposeisto enable thetria court to reexamine the sufficiency of the evidence and to aert the opposing
party to the insufficiency of the evidence. “This generdly requires (1) that the defendant made a motion
for judgment as amatter of law at the close of the plaintiff’s case and that the digtrict court either refused
to rule or took themotionunder advisement, and (2) an eva uationof whether the motionsufficently alerted
the court and the opposing party to the sufficiencyissue.” InSernav. City of San Antonio, 5thCir.2001,
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244 F.3d 479, 481-482, the court took this approachto the point of ordering judgment as a matter of law
on the basis of a motion made after the jury had retired and begun ddliberating. It noted that the district
court chose to rule on the merits of the motion — if the district court had rejected the motion as untimely
“we would be faced with avery different Stuation.”

IV. How Much Flexibility?
A. RequireaRule 50(a) Trid Motion For Judgment As a Matter of Law

Collectively, the voice of experience speaks through these and other decisons. The requirement that
an earlier motion for judgment as a matter of law be reinforced by a new motion at the close of dl the
evidence is repeatedly ignored by lawyers who should know better. Sixty-five years have not proved
auffident to conditionthe requirement indl lawyers reflexes. Onereason the requirement isignored isthat
it seems to serve no purpose when the very same point has been made by an earlier motion. And the
semblance seemsto bethe truth. An explicit motion that challenges the sufficiency of the evidence, made
at atime that stisfiesthe Rule 50(a) requirement that the opposing party have been fully heard onthe issue,
is dl the notice that should be required. The opposing party cannot fairly rely on the moving party to
provide the missing evidence. If the party opposing the motion has more evidence to be introduced, a
motion made during trid gives sufficient opportunity to introduce the evidence or to request procedural
accommodation for later presentation. Satiying this functiond concern should satisfy the Seventh
Amendment as well; the formd ritud of a separate motionat the close of al the evidence addstoo little to
count.

The rule can be changed easly in aformat that carries forward the fiction that the “legd question” of
the sufficiency of the evidence is reserved, no matter what the trid court says about the motion. This
approach accepts any motion made, as permitted by Rule 50(a)(2), “at any time before submissonof the
caetothejury.” Because the Rule 50(b) motion continues to be arenewd of the Rule 50(a) motion, it
may be supported only by arguments made in support of the Rule 50(a) motion.

(b) Renewing M otion for Judgment After Trial; Alternative M otion
for New Trial. If, for any reason, the court does not grant a motion for
judgment as a matter of law made at-the-close-of-at-the-evidence under
Rule 50(a), the court is considered to have submitted the actionto the jury
subject to the court’s later deciding the legal questions raised by the
moation. The movant may renew its request for judgment as a matter of

law by filingamotionno later than 10 days after entry of judgment * * *.
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Committee Note

Rule 50(b) isamended to malify the limit that permits renewal of a
motionfor judgment asamaiter of law after submisson to thejury only if
the motion was made at the close of dl the evidence. As amended, the
rule permits renewd of any Rule 50(a) motionfor judgment as amatter of
law. Because the Rule 50(b) motion is only a renewd of the earlier
motion, it can be supported only by arguments properly made in support
of the earlier mation. The earlier motion thus suffices to inform the
opposing party of the chdlenge to the sufficiency of the evidence and
affordsaclear opportunity to provide any additiond evidencethat may be
avalable. The earlier motion aso derts the court to the opportunity to
amplify the trid by digposing of some issues, or even dl issues, without
submissonto thejury. Thisfulfillment of thefunctiond needsthat underlie
present Rule 50(b) dso satidfies the Seventh Amendment. Since 1938
Rule 50(b) hasresponded to therulingin Baltimore & Carolina Linev.
Redman, 1935, 297 U.S. 654, 55 S.Ct. 890, by adopting the convenient
fiction that no matter what action the court takes on a motion made for
judgment asamatter of law before submission to the jury, the sufficiency
of the evidence is automatically reserved for later decison as a matter of
law. Expangon of the times for motions that are automaticaly reserved
does not intrude further on Seventh Amendment protections.

This change responds to many decisions that have begunto drift away
from the requirement that there be amotion for judgment as a matter of
law at the close of dl the evidence. Although the requirement has been
clearly established for severa decades, lawyers continue to overlook it.
The most common occasion for omitting a motion at the close of dl the
evidence is that a motion is made at the close of the plaintiff’s case,
advancing dl the arguments that the defendant wants to renew after a
verdict for the plaintiff or anew trid. In many of the casesthetrid court
ether takes the motion under advisement or gives some more positive
indication that the question will be decided after submisson to the jury.
The niceties of the close-of-the-evidence requirement are overlooked by
both court and parties. The present rule continues to trap litigants who,
properly understanding that there is no functiond vaue served by
repesting an earlier motion at the close of the evidence, overlook the
forma requirement. The courtsare dowly working away from the formal
requirement, but amendment carries the process further and faster.
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Many judges expressy invite motions at the close of dl the evidence.
The amendment is not intended to discourage this useful practice.

Evidenceintroduced &t trial after the pre-verdict motion may bear on
the post-verdict motion. Evidence favorable to the party opposing the
motion must be considered. The court also may consider evidence
unfavorable to the party opposing the motion if it is evidence that the jury
must believe unless there is reason to believe the opposing party had no
fair opportunity to meet that evidence.

B. Require Sufficiency Issue To Be Rased

The conservative amendment just proposed is not the only approachthat might be taken. The centrd
need is to have a pre-verdict foundation for a post-submission motion to ensure that the opposing party
have clear notice of an asserted deficiency in the evidence. That need can be served by means other than
amotionfor judgment as a matter of law. As noted above, the purpose is clearly served by arequest for
jury indructions that chalengesthe sufficiency of the evidenceto support any ingtructiononanissue, at least
if the request is made during trid. A motion for summary judgment that accurately anticipates the trid
record servesthe same function. Explicit discussonsof theparties contentionsduring apretrid conference
aso may do thejob. Thereis some atraction to arule that would alow a post-submission motion to be
based on any argument that was clearly made on the record. But implementation of such arule would
require difficult case-specific inquiriesthat probably are not worththe effort. Anexplicit Rule50(a) motion
requirement providesaclear guide. And it does not seem too much to ask thet trid lawyers remember the
need to make some explicit motion during trid.

Another possibility suggested and rejected by the Committee on Federal Procedure would rely on a
case-gpecific determination whether the opposing party was prejudiced by the fallure to make a pre-
submissonmoation. Reection seemswise. Theinquiry inevitably would turn into arguments whether there
was other evidence to be had, whether it would have been obtained and introduced, and whether it would
have raised the case above the sufficient-evidencethreshold. Again, it does not seem too much to ask that
lawyers avoid these problems by making a Rule 50(a) motion during tridl.
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V. Other Rule 50(b) Issues

At least two other Rule 50(b) issues might be considered. Should the court be able to grant a motion
made during trid after submission to the jury even if the motion is not renewed — and should appellate
review be avalable if the trid court does not act in the absence of arenewed motion? Should there be a
time limit for meking arenewed motionafter amigtrial? These issues are described here, with adraft rule
that addressesthem. But no recommendationismade. Thereare persuasve argumentsthat amotion made
during trial need not be repeated to preserve tria-court power to act onthe trid motionafter tria, and that
gopellate review should be available. But there is not as much gpparent distress over this requirement as
arises from the requirement that atrial motion be repeated at the close of the evidence. Perhapsthereis
little need to take onthis question. A time limit to renew after amigtrid may add asmdl bit of order, but
does not seem important.

A. Renewed Mation Requirement

Rule 50(b) should continue to permit renewd after trid of amotionmade duringtrid. But the express
provison that the action is submitted to the jury subject to later deciding the motionsuggeststhat the court
should be able to grant the motion even without renewa. The court may have submitted the actionto the
jury only to avoid the need for anew trid if ajudgment as a matter of law is reversed on gpped, and be
prepared to act promptly after the jury has decided or failed to agree. A forma renewa of the motion can
advance only groundsthat were urged in support of the motion made during trid. Although it ssemswise
to require noticeto the partiesthat the court plans to make the automatically reserved ruling, little is gained
by requiring formd renewd of the motion.

Rule 50(b) does not say in so many words that the pre-submission motion must be renewed. It says
only that the movant may renew itsrequest by filingamotionno later than 10 days after entry of judgment.
The somewhat muddled opinioninJohnsonv. New York, N.H. & H.RR., 1952, 344 U.S. 48, 73 S.Ct.
125, however, seems to prohibit entry of judgment asamatter of law unless the motion isrenewed. This
decison has been severdly criticized. See, eg., 9A Wright & Miller, Federal Practice & Procedure: Civil
2d, 8 2537, pp. 355-356. [The authors, having condemned the rule, nonetheless find wrong decisons
recognizing the trid court’ s authority to act on the reserved motion without a renewed motion.]

The dternative Rule 50(b) draft set out bel ow expresdy recognizesthe authority to act onatrid motion
for judgment asametter of law without renewd after trid. Thetrid court can act on the tria motion, and
even if thetrid court does not act an appel late court can review the fallure to grant the Rule 50(a) motion.

B. Time For Motion After Migtrid

Judge Stotler, while chair of the Standing Commiittee, urged that Rule 50(b) should be amended to
imposeatimelimit for renewing atria motionafter amidria. The rule now dlowsamotionto be renewed



Report of the Civil Rules Advisory Committee
Page 125

by filingamotionno later than 10 days after entry of judgment. Earlier versonsset thelimit at 10 daysafter
the jury is discharged. A series of amendments, culminating in 1995, established uniform time limits for
post-trial mationsunder Rules50, 52, and 59. Itiseasy enoughto restoreaspecid pre-judgment timelimit
for aRule 50(b) motion after amigtrid.

It isnot clear that a specid timelimit isneeded. If thereisto be anew trid, the court can readily st
acase-gpecific imefor pretrial motions. Expiration of thetimefor making a Rule 50(b) motion, moreover,
might lead a party to recast the motion as one for summary judgment based on the tria record. The
dterndive Rule 50(b) draft, however, illustrates a 10-day limit for moving after amidtrid.

C. Other Possble Rule 50 Questions

Rule 50 may deserve more thorough reconsideration. 1t goesto gresat lengthsto maximize the prospect
that discretionary second-chance arguments will be made to the trid court before the firgt apped. Two
related arguments may be advanced for rdaxaion. The first isthat a discretionary second chanceis not
likely to be given— and indeed is less and less likely as courts become less inclined to grant new tridson
wel ght-of-the-evidence grounds, and as the Supreme Court has become willing to alow find digposition
on gpped. The second isthat the procedure is more intricate than warranted by the dight prospect that
one party or the other will persuade the trial court to grant a second chance. The intricacy question
becomes more poignant when it is recognized that Rule 50 does not address dl the questions that might
arise. For example, what happens if both parties move at the close of dl the evidence and judgment asa
matter of law isentered for one. Is the loser required to renew the unsuccessful motion under Rule 50(b)
to be entitled to judgment as a matter of law on gpped if indeed it isthe one who should preval? Why not
dlow the verdict winner who has logt by judgment as a matter of law to invoke Rule 50(c)(2) by asking
for a conditiona second chance— | want to gpped to get judgment reinstated on my verdict, but | want
thetrid judgeto tell the court of gppealsthat if the judgment as a matter of law is affirmed | should have
a second chance to make out a sufficient case?

The response to these conceptua questions may be smple. They do not arise with any frequency —
at least the cases do not show frequent struggles with them.  For the most part we are living well enough
with the oddities of Rule 50 procedure. Until red problems arise — as with the close-of-the-evidence
requirement — we should let well enough be.
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Rule 50(b): Alternative Draft

(b) Renewing M otionfor Judgment After Trial; Alternative M otion
for New Trial.

(1) Reserved Decision. If, for any reason, the court does not grant a
motionfor judgment asa matter of law made under Rule 50(a), the court
iscons dered to have submitted the actionto the jury subject to the court’s
later deciding the legd questions raised by the motion.

(2) Time To Move or Act. The time to move or act on the lega
guestions reserved by a Rule 50(a) motion is as follows.

(A) Renewed Motion. The movant may renew the Rule 50(a) motion
by filing a motion no later than 10 days after entry of judgment, or if a
completeverdict was not returned by filing amotionno later than10 days
after thejury wasdischarged. The movant dso may move for anew trid
under Rue59 asjoint or dterndive rdief. Fallureto renew theRule50(a)
motion does not waive review of the court’ s falure to grant the motion.
(B) Action by Court. The court, after giving notice to the parties no
later than 10 days after the jury was discharged, may act on the Rule
50(a) motion without a renewed motion.

(3) Relief. Inruling on areserved Rule 50(a) motion the court may:

(A) enter judgment on the verdict;



Report of the Civil Rules Advisory Committee

Page 127

(B) order anew trid; or
(C) direct entry of judgment as amatter of law.
Committee Note

[The materid above: atrial motion no longer need be repeated at the
close of dl the evidence]

In addition, the requirement that a Rule 50(a) motion properly made
during trid be renewed after trid isdeleted. A motion made during trid
supports a post-trial ruling by the trid court under the longstanding
provison that the caseis submitted to the jury subject to alater decison.
So too, thereisno need to repeat the motionto support appe latereview:
the court of gppeas may review any issue raised by the trid mation. Both
trid and gppellate courts, however, should consider the motion in light of
al the evidence in therecord. The fact that the motion should have been
granted ontherecord asiit stood at the time of the motiondoes not judtify
judgment as a matter of law if condderation of the full record shows
sufficient evidence to defegt the motion.

Fndly, an explict time limit is added for making a post-trial motion
when the trid ends without a complete jury verdict digposing of dl issues
suitable for resolutionby verdict. The motion must be made no later than
10 days after the jury was discharged.
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C. Rulesfor Later Publication (1): Style Rules 38-63, Minus 45

A possibility discussed at the January Standing Committee meeting has come to fruit. The project to
dyledl of the Civil Rulesis progressng more smoothly than could have been expected at the beginning.
This solendid progress is due to the herculean efforts of the many people involved — the Style
Subcommittee and its consultants; the Advisory Committee's Style Subcommittees, reporters and
consultants, Adminigretive Office g&ff; and the Standing Committee itsdf. It now seems possible to
recommend that the complete set of styled Civil Rules be published in asingle package in February 2005
if the Standing Committee gpproves the submission to be made at its January 2005 mesting. Publication
inasngle package will provide many advantages. The public comment period can be longer than the usua
ax months without impeding progress toward ultimate adoption. The longer comment period will enable
the many Civil Rules condtituencies to study the package once, in concentrated fashion and with the
necessary opportunity to organize group review projects. It aso will facilitate comprehensive review of
the proposals tha will be recommended for publication on a separate “ Style-Substance” track to be
described in part | C (2) below.

The package of Style Rules 38 to 63 does not indude Rule 45, which was approved for deferred
publicationby the Standing Committee in January 2004 as part of the package that included the discovery
rules. Asusud, hundreds of questions were addressed in the firgt drafting Sages. These questions were
threshed out by the consultants and reporter, then by the Style Subcommittee, then by the Advisory
Committee Style Subcommittees A and B, and findly a an Advisory Committee meeting atended by dl
members of the Style Subcommittee. Although al aspectsof these rulesare open for discussion, theinitia
Advisory Committee presentation will focus only on a few of the changes that have seemed to bear
comment in the Committee Notes.
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VI. TRIALS

Rule 38. Jury Trial of Right

TITLEVI. TRIALS

Rule 38. Right to Jury Trial; Demand

(8 Right Preserved. Theright of trial by jury as
declared by the Seventh Amendment to the Constitution or as
given by astatute of the United States shall be preserved to
the partiesinviolate.

(@) Right Preserved. Theright of trial by jury as declared
by the Seventh Amendment to the Constitution — or as
provided by afederal statute — is preserved to the
partiesinviolate.

(b) Demand. Any party may demand atrial by jury
of any issue triable of right by ajury by (1) serving upon the
other parties ademand therefor in writing at any time after
the commencement of the action and not later than 10 days
after the service of the last pleading directed to such issue,
and (2) filing the demand as required by Rule 5(d). Such
demand may be indorsed upon a pleading of the party.

(b) Demand. Onany issuetriable of right by ajury, aparty
may demand ajury trial by:
(1) serving the other parties with awritten demand —
which may be made in a pleading — no later than 10

days after the last pleading directed to the issueis
served; and

(2) filing the demand as required by Rule 5(d).

(c) Same: Specification of Issues. Inthedemand a
party may specify the issues which the party wishes so
tried; otherwise the party shall be deemed to have demanded
trial by jury for all theissues so triable. If the party has
demanded trial by jury for only some of the issues, any other
party within 10 days after service of the demand or such
lesser time as the court may order, may serve ademand for
trial by jury of any other or all of the issues of fact in the
action.

(c) Specifying Issues. Initsdemand, aparty may specify
the issues that it wishesto have tried by ajury;
otherwise, it is deemed to have demanded ajury tria on
all theissues so triable. If the party has demanded ajury
trial on only some issues, any other party may — within
10 days of being served with the demand or within a
shorter time ordered by the court — serve ademand for a
jury trial on any other or all factual issuestriable by jury.

(d) Waiver. Thefailure of aparty to serveand filea
demand as required by this rule constitutes awaiver by the
party of trial by jury. A demand for trial by jury made as
herein provided may not be withdrawn without the consent
of the parties.

(d) Waiver; Withdrawal. A party waivesajury trial unless
its demand is properly served and filed. A demand that
complies with this rule may be withdrawn only if the
parties consent.

(e) Admiralty and Maritime Claims. Theserules
shall not be construed to create aright to trial by jury of the
issuesin an admiralty or maritime claim within the meaning of
Rule 9(h).

(e) Admiralty and Maritime Claims. These rules do not
create aright to ajury trial on issuesin an admiralty or
maritime claim within the meaning of Rule 9(h).

Committee Note
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The language of Rule 38 has been amended as part of the generd restyling of the Civil Rulesto make
them more easily understood and to make style and terminology consistent throughout the rules. These
changes are intended to be styligtic only.
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Rule 39. Trial by Jury or by the Court

Rule 39. Trial by Jury or by the Court

(@) By Jury. Whentrial by jury has been demanded as
provided in Rule 38, the action shall be designated upon the
docket asajury action. Thetria of all issues so demanded
shall be by jury, unless (1) the parties or their attorneys of
record, by written stipulation filed with the court or by an
oral stipulation made in open court and entered in the record,
consent to trial by the court sitting without ajury or (2) the
court upon motion or of its own initiative finds that aright of
trial by jury of some or of al those issues does not exist
under the Constitution or statutes of the United States.

(@) After aDemand. Whentria by jury has been demanded
under Rule 38, the action must be designated on the
docket asajury action. Thetria on all issues so
demanded must be by jury unless:

(1) thepartiesor their attorneys file awritten
stipulation to anonjury tria or so stipulate on the
record; or

(2) thecourt, on motion or on its own, finds that on
some or all of those issues thereisno right to ajury
trial under the Constitution or federal statutes.

(b) By theCourt. Issuesnot demanded for tria by
jury as provided in Rule 38 shall betried by the court; but,
notwithstanding the failure of a party to demand ajury in an
action in which such ademand might have been made of right,
the court in its discretion upon motion may order atrial by a
jury of any or all issues.

(b) When No Demand IsMade. Issueson which ajury
trial is not properly demanded are to be tried by the
court. But the court may, on motion, order ajury trial on
any issue for which ajury might have been demanded.

(c) Advisory Jury and Trial by Consent. Inall
actions not triable of right by ajury the court upon motion or
of its own initiative may try any issue with an advisory jury
or, except in actions against the United States when a statute
of the United States provides for trial without ajury, the
court, with the consent of both parties, may order atrial with
ajury whose verdict has the same effect asif trial by jury had
been a matter of right.

(c) Advisory Jury; Jury Trial by Consent. Inan action not
triable of right by ajury, the court, on motion or on its
own:

(1) may try any issue with an advisory jury; or

(2) may, with the parties' consent, try any issue by a
jury whose verdict has the same effect asif ajury
trial had been amatter of right, unlessthe actionis

against the United States and afederal statute
provides for anonjury trial.

Committee Note

The language of Rule 39 hasbeenamended as part of the generd restyling of the Civil Rulesto make
them more easly understood and to make style and terminology consistent throughout the rules. These

changes are intended to be styligtic only.
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Rule 40. Assignment of Casesfor Trial

Rule 40. Scheduling Casesfor Trial

The district courts shall provide by rule for the placing
of actions upon the trial calendar (1) without request of the
parties or (2) upon request of a party and notice to the other
parties or (3) in such other manner as the courts deem
expedient. Precedence shall be given to actions entitled
thereto by any statute of the United States.

Each court must provide by rule for scheduling trials without
request — or on a party’ s request with notice to the other
parties. The court must give priority to actions entitled to
priority by federal statute.

Committee Note

The language of Rule 40 has been amended as part of the generd restyling of the Civil Rulesto make
them more easly understood and to make dyle and terminology consistent throughout the rules. These

changes are intended to be stylitic only.
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Rule41. Dismissal of Actions Rule 41. Dismissal of Actions

(@) Voluntary Dismissal: Effect Thereof. (@) Voluntary Dismissal.

(1) By Plaintiff; By Stipulation. Subject to the
provisions of Rule 23(e), of Rule 66, and of any statute
of the United States, an action may be dismissed by the
plaintiff without order of court (i) by filing a notice of
dismissal at any time before service by the adverse
party of an answer or of amation for summary
judgment, whichever first occurs, or (ii) by filing a
stipulation of dismissal signed by all parties who have
appeared in the action. Unless otherwise stated in the
notice of dismissal or stipulation, the dismissal is
without prejudice, except that a notice of dismissal
operates as an adjudication upon the merits when filed
by a plaintiff who has once dismissed in any court of
the United States or of any state an action based on or
including the same claim.

(1) By the Plaintiff.

(A) Without a Court Order. Subject to Rules 23(e),
23.1(c), 23.2, and 66 and any applicable federal
statute, the plaintiff may dismiss an action
without a court order by filing:

(i) anotice of dismissal before the adverse
party serves either an answer or amaotion
for summary judgment; or

(i) adtipulation of dismissal signed by all
parties who have appeared.

(B) Effect. Unlessthe notice or stipulation states
otherwise, the dismissal is without prejudice.
But if the plaintiff previously dismissed any
action in federal or state court based on or
including the same claim, a notice of dismissal
operates as an adjudication on the merits.

(2) By Order of Court. Except asprovidedin
paragraph (1) of this subdivision of thisrule, an action
shall not be dismissed at the plaintiff’sinstance save
upon order of the court and upon such terms and
conditions as the court deems proper. If acounterclaim
has been pleaded by a defendant prior to the service
upon the defendant of the plaintiff’s motion to dismiss,
the action shall not be dismissed against the defendant’s
objection unless the counterclaim can remain pending for
independent adjudication by the court. Unless
otherwise specified in the order, a dismissal under this
paragraph is without prejudice.

(2) By Court Order; Effect. Except asprovidedin (1),
an action may be dismissed at the plaintiff’s request
only by court order, on terms that the court
considers proper. If adefendant has pleaded a
counterclaim before being served with the plaintiff’'s
motion to dismiss, the action may be dismissed over
the defendant’ s objection only if the counterclaim can
remain pending for independent adjudication. Unless
the order states otherwise, adismissal under this
paragraph (2) is without prejudice.
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(b) Involuntary Dismissal: Effect Thereof. For
failure of the plaintiff to prosecute or to comply with these
rules or any order of court, a defendant may move for
dismissal of an action or of any claim against the defendant.
Unless the court in its order for dismissal otherwise specifies,
adismissal under this subdivision and any dismissal not
provided for in thisrule, other than a dismissal for lack of
jurisdiction, for improper venue, or for failure to join a party
under Rule 19, operates as an adjudication upon the merits.

(b)

Involuntary Dismissal; Effect. If the plaintiff failsto
prosecute or to comply with these rules or a court order,
adefendant may move to dismiss the action or any claim
against it. Unless the dismissal order specifies otherwise,
adismissal under this subdivision (b) and any dismissal
not provided for in this rule — except one for lack of
jurisdiction, improper venue, or failure to join a party
under Rule 19 — operates as an adjudication on the
merits.

(c) Dismissal of Counterclaim, Cross-Claim, or
Third-Party Claim. The provisions of thisrule apply to
the dismissal of any counterclaim, cross-claim, or third-party
claim. A voluntary dismissal by the claimant alone pursuant
to paragraph (1) of subdivision (&) of thisrule shall be made
before aresponsive pleading is served or, if thereis none,
before the introduction of evidence at the trial or hearing.

©

Dismissing a Counterclaim, Crossclaim, or Third-
Party Claim. Thisrule appliesto adismissal of any
counterclaim, crossclaim, or third-party claim. A
claimant’s voluntary dismissal under (a)(1)(A)(i) must be
made before aresponsive pleading is served or, if there is
none, before evidence is introduced at the trial or hearing.
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(d) Costsof Previously-Dismissed Action. If a (d) Costsof aPreviously Dismissed Action. If aplaintiff
plaintiff who has once dismissed an action in any court who previously dismissed an action in any court files an
commences an action based upon or including the same claim action based on or including the same claim against the
against the same defendant, the court may make such order same defendant, the court:

for the payment of costs of the action previously dismissed
as it may deem proper and may stay the proceedingsin the
action until the plaintiff has complied with the order.

(1) may order the plaintiff to pay al or part of the costs
of that previous action; and

(2) may stay the proceedings until the plaintiff has
complied.

Committee Note

The language of Rule 41 has been amended as part of the generd restyling of the Civil Rulesto make
them more easly understood and to make style and terminology consistent throughout the rules. These
changes are intended to be stylitic only.

When Rule 23 was amended in 1966, Rules 23.1 and 23.2 were separated from Rule 23. Rule
41(a)(1) was not then amended to reflect the Rule 23 changes. In 1968 Rule 41(a)(1) was amended to
correct the cross-reference to what had become Rule 23(e), but Rules 23.1 and 23.2 were inadvertently
overlooked. Rules23.1 and 23.2 are now added to thelist of exceptionsin Rule41(a)(1)(A). Thischange
does not affect established meaning. Rule 23.2 explicitly incorporates Rule 23(e), and thus was dready
absorbed directly into the exceptions inRule 41(a)(1). Rule 23.1 requirescourt approva of acompromise
or dismisa in language pardld to Rule 23(e) and thus supersedesthe gpparent right to dismiss by notice
or dismisA.
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Rule 42. Consolidation; Separate Trials

Rule 42. Consolidation; Separate Trials

(@) Consolidation. When actions involving acommon
question of law or fact are pending before the court, it may
order ajoint hearing or trial of any or all the mattersin issue
in the actions; it may order all the actions consolidated; and it
may make such orders concerning proceedings therein as may
tend to avoid unnecessary costs or delay.

(a) If actions before the court involve a common question of
law or fact, the court may:

(1) joinfor hearing or trial any or all matters at issuein
the actions;

(2) consolidate the actions; and

(3) make any other ordersto avoid unnecessary cost or
delay.

(b) SeparateTrials. The court, in furtherance of
convenience or to avoid prejudice, or when separate trials will
be conducive to expedition and economy, may order a
separate trial of any claim, cross-claim, counterclaim, or
third-party claim, or of any separate issue or of any number
of claims, cross-claims, counterclaims, third-party claims, or
issues, always preserving inviolate the right of trial by jury as
declared by the Seventh Amendment to the Constitution or
as given by a statute of the United States.

(b) SeparateTrials. For convenience, to avoid prejudice, or
to expedite and economize, the court may order a separate
trial of one or more claims, crossclaims, counterclaims,
third-party claims, or separate issues. When ordering a
separate trial, the court must preserve any federal right to
ajury trial.

Committee Note

The language of Rule 42 has beenamended as part of the generd restyling of the Civil Rules to make
them more eadily understood and to make gyle and terminology consistent throughout the rules. These

changes are intended to be styligtic only.
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Rule 43. Taking of Testimony

Rule 43. Taking Testimony

(@) Form. Inevery trial, the testimony of witnesses
shall be taken in open court, unless afederal law, these rules,
the Federal Rules of Evidence, or other rules adopted by
the Supreme Court provide otherwise. The court may, for
good cause shown in compelling circumstances and upon
appropriate safeguards, permit presentation of testimony
in open court by contemporaneous transmission from a
different location.

(@ InOpen Court. Attrial, thewitnesses testimony must
be taken in open court unless afederal law, the Federal
Rules of Evidence, these rules, or other rules adopted by
the Supreme Court provide otherwise. In compelling
circumstances and with appropriate safeguards, the court
may allow testimony in open court by contemporaneous
transmission from a different location.

(b) [Abrogated]

(c) [Abrogated.]

(d) Affirmationin Lieu of Oath. Whenever under
these rules an oath is required to be taken, a solemn
affirmation may be accepted in lieu thereof.

(b) Affirmation Instead of Oath. When these rules require
an oath, a solemn affirmation suffices.

(e) Evidenceon Motions. When amotion is based on
facts not appearing of record the court may hear the matter
on affidavits presented by the respective parties, but the
court may direct that the matter be heard wholly or partly on
oral testimony or deposition.

(c) Evidenceon aMotion. When amotion relies on facts
outside the record, the court may hear the matter on
affidavits or may order that it be heard wholly or partly
on oral testimony or on depositions.

(f) Interpreters. The court may appoint an
interpreter of its own selection and may fix the interpreter’s
reasonable compensation. The compensation shall be paid
out of funds provided by law or by one or more of the
parties as the court may direct, and may be taxed ultimately
as costs, in the discretion of the court.

(d) Interpreter. The court may appoint an interpreter of its
choosing; fix reasonable compensation to be paid from
funds provided by law or by one or more parties; and tax
the compensation as costs.

Committee Note

The language of Rule 43 hasbeenamended as part of the generd restyling of the Civil Rulesto make
them more easly understood and to make style and terminology consistent throughout therules. These

changes are intended to be styligtic only.
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Rule 44. Proof of Official Record Rule 44. Proving an Official Record
(@) Authentication. (@) Meansof Proving.
(1) Domestic. Anofficial record kept within the (1) Domedtic Record. The following evidences an
United States, or any state, district, or commonwealth, official record — or an entry in it — that is otherwise
or within aterritory subject to the administrative or admissible and is kept within the United States, any
judicial jurisdiction of the United States, or an entry state, district or commonwealth, or any territory
therein, when admissible for any purpose, may be subject to the administrative or judicial jurisdiction of
evidenced by an official publication thereof or by a the United States:

copy attested by the officer having the legal custody of

) ) (A) anofficia publication of the record; or
the record, or by the officer’ s deputy, and accompanied

by a certificate that such officer has the custody. The (B) acopy attested by the officer with legal
certificate may be made by ajudge of acourt of record custody of the record — or by the officer’s
of the district or political subdivision in which the deputy — and accompanied by a certificate
record is kept, authenticated by the seal of the court, or that the officer has custody. The certificate
may be made by any public officer having aseal of must be made under seal:

office and having officia dutiesin the district or political (i) by ajudge of acourt of record of the
subdivision in which the record is kept, authenticated district o political subdivision where the
by the seal of the officer’s office. record is kept; or

(i) by any public officer with a seal of office
and with official dutiesin the district or
political subdivision where the record is
kept.
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(2) Foreign. A foreign official record, or an entry
therein, when admissible for any purpose, may be
evidenced by an officia publication thereof; or a copy
thereof, attested by a person authorized to make the
attestation, and accompanied by afinal certification as
to the genuineness of the signature and official position
(i) of the attesting person, or (ii) of any foreign officia
whose certificate of genuineness of signature and officia
position relates to the attestation or isin a chain of
certificates of genuineness of signature and official
position relating to the attestation.

(2) Foreign Record.

(A) InGeneral. Thefollowing evidences aforeign
official record — or anentry init — that is
otherwise admissible:

(i) anofficia publication of the record;

(ii) acopy attested by an authorized person
and accompanied by afina certification of
genuineness,

(iii) arecord and attestation certified
as provided in atreaty or
convention to which the United
States and a country where the
record is located are parties; or

(iv) other means ordered by the court under (C).

A find certification may be made by a secretary of
embassy or legation, consul general, vice consul, or
consular agent of the United States, or a diplomatic or
consular officia of the foreign country assigned or
accredited to the United States. |If reasonable
opportunity has been given to all partiesto investigate
the authenticity and accuracy of the documents, the
court may, for good cause shown, (i) admit an attested
copy without final certification or (ii) permit the foreign
official record to be evidenced by an attested summary
with or without afinal certification. Thefinal
certification is unnecessary if the record and the
attestation are certified as provided in atreaty or
convention to which the United States and the foreign
country in which the official record islocated are
parties.

(B) Final Certification of Genuineness. A final
certification must certify the genuineness of the
signature and official position of the attester or
of any foreign officia whose certificate of
genuineness relates to the attestation or isin a
chain of certificates of genuineness relating to
the attestation. A final certification may be
made by a secretary of a United States embassy
or legation; by a consul genera, vice consul, or
consular agent of the United States; or by a
diplomatic or consular officia of the foreign
country assigned or accredited to the United
States.

(C) Other Means of Proof. If al parties have had a
reasonabl e opportunity to investigate aforeign
record’ s authenticity and accuracy, the court
may, for good cause, either:

(i) admit an attested copy without final
certification; or

(ii) alow the record to be evidenced by an
attested summary with or without a final
certification.
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(b) Lack of Record. A written statement that after (b) Lack of aRecord. A written statement that a diligent

diligent search no record or entry of a specified tenor isfound search of designated records revealed no record or entry of
to exist in the records designated by the statement, a specified tenor is admissible as evidence that the records
authenticated as provided in subdivision (8)(1) of thisrulein contain no such record or entry. For domestic records,
the case of adomestic record, or complying with the the statement must be authenticated under (a)(1). For
requirements of subdivision (a)(2) of thisrule for asummary foreign records, the statement must comply with
in the case of aforeign record, is admissible as evidence that @(2)(C)(ii).

the records contain no such record or entry.

(c) Other Proof. Thisruledoes not prevent the proof (c) Other Proof. A party may prove an official record — or
of officia records or of entry or lack of entry therein by any an entry or lack of an entry in it — by any other method
other method authorized by law. authorized by law.

Committee Note

The language of Rule 44 has been amended as part of the generd restyling of the Civil Rulesto make
them more easly understood and to make syle and terminology consistent throughout the rules. These
changes are intended to be styligtic only.
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Rule44.1. Determination of Foreign Law

Rule 44.1. Determining Foreign Law

A party who intends to raise an issue concerning the
law of aforeign country shall give notice by pleadings or
other reasonable written notice. The court, in determining
foreign law, may consider any relevant material or source,
including testimony, whether or not submitted by a party or
admissible under the Federal Rules of Evidence. The court’s

determination shall be treated as aruling on a question of law.

A party who intends to raise an issue about a foreign country’s
law must give notice by apleading or other writing. In
determining foreign law, the court may consider any relevant
material or source, including testimony, whether or not
submitted by a party or admissible under the Federal Rules of
Evidence. The court's determination must be treated as aruling
on aquestion of law.

Committee Note

The language of Rule 44.1 has beenamended as part of the generd restyling of the Civil Rulesto make
them more easly understood and to make style and terminology consistent throughout therules. These

changes are intended to be styligtic only.
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Rule 46. Exceptions Unnecessary

Rule 46. Objecting to a Ruling or Order

Formal exceptions to rulings or orders of the court are
unnecessary; but for all purposes for which an exception has
heretofore been necessary it is sufficient that a party, at the
timethe ruling or order of the court is made or sought, makes
known to the court the action which the party desires the
court to take or the party’s objection to the action of the
court and the grounds therefor; and, if a party has no
opportunity to object to aruling or order at thetimeitis
made, the absence of an objection does not thereafter
prejudice the party.

A formal exception to aruling or order is unnecessary. When
the ruling or order is requested or made, a party need only state
the action that it wants the court to take or objects to, along
with the grounds for the request or objection. Failing to object
does not prejudice a party who had no opportunity to do so
when the ruling or order was made.

Committee Note

Thelanguage of Rule 46 has been amended as part of the genera restyling of the Civil Rulesto make
them more easly understood and to make style and terminology consistent throughout therules. These

changes are intended to be stylitic only.
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Rule47. Selection of Jurors Rule 47. Selecting Jurors
(@) Examination of Jurors. The court may permit (@ Examining Jurors. The court must permit the parties or
the parties or their attorneys to conduct the examination of their attorneys to make any further inquiry it considers
prospective jurors or may itself conduct the examination. proper, or must itself ask any of their additional
In the latter event, the court shall permit the parties or their questionsit considers proper.

attorneys to supplement the examination by such further
inquiry asit deems proper or shall itself submit to the
prospective jurors such additional questions of the parties
or their attorneys as it deems proper.

(b) Peremptory Challenges. The court shall allow (b) Peremptory Challenges. The court must allow the
the number of peremptory challenges provided by 28 U.S.C. number of peremptory challenges provided by 28 U.S.C.
§1870. §1870.

() Excuse. The court may for good cause excuse a (c) ExcusingaJuror. Duringtrial or deliberation, the court
juror from service during trial or deliberation. may excuse ajuror for good cause.

Committee Note

The language of Rule 47 hasbeen amended as part of the generd restyling of the Civil Rulesto make
them more easlly understood and to make style and terminology consistent throughout the rules. These
changes are intended to be stylitic only.
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Rule48. Number of Jurors—

Participation in Verdict

Rule 48. Number of Jurors; Participating in the
Verdict

The court shall seat ajury of not fewer than six and not
more than twelve members and all jurors shall participate in
the verdict unless excused from service by the court pursuant
to Rule 47(c). Unlessthe parties otherwise stipulate, (1) the
verdict shall be unanimous and (2) no verdict shall be taken
from ajury reduced in size to fewer than six members.

A jury must have no fewer than 6 and no more than 12
members, and each juror must participate in the verdict unless
excused under Rule 47(c). Unless the parties stipul ate
otherwise, the verdict must be unanimous and be returned by a
jury of at least 6 members.

Committee Note

The language of Rule 48 has been amended as part of the genera restyling of the Civil Rulesto make
them more easly understood and to make Syle and terminology consistent throughout the rules. These

changes are intended to be styligtic only.
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Rule 49. Special Verdicts

and Interrogatories

Rule 49. Special Verdict; General Verdict and
Interrogatories

(@) Special Verdicts. The court may require ajury to
return only a special verdict in the form of a specia written
finding upon each issue of fact. In that event the court may
submit to the jury written questions susceptible of categorical
or other brief answer or may submit written forms of the
several special findings which might properly be made under
the pleadings and evidence; or it may use such other method
of submitting the issues and requiring the written findings
thereon as it deems most appropriate.

(a) Special Verdict.

(1) In General. The court may require ajury to return
only a special verdict in the form of a specia written
finding on each issue of fact. The court may do so
by:

(A) submitting written questions susceptible of a
categorical or other brief answer;

(B) submitting written forms of the special findings
that might properly be made under the
pleadings and evidence; or

(C) using any other method that the court considers
appropriate.

The court shall give to the jury such explanation and
instruction concerning the matter thus submitted as may be
necessary to enable the jury to make its findings upon each
issue. If in so doing the court omits any issue of fact raised
by the pleadings or by the evidence, each party waives the
right to atria by jury of the issue so omitted unless before
the jury retires the party demands its submission to the jury.
Asto an issue omitted without such demand the court may
make afinding; or, if it failsto do so, it shall be deemed to
have made afinding in accord with the judgment on the
special verdict.

(2) Instructions The court must instruct the jury to
enable it to make its findings on each submitted issue

(3) IssuesNot Submitted. A party waivestheright to a
jury trial on any issue of fact raised by the pleadings
or evidence but not submitted to the jury unless,
before the jury retires, the party demands its
submission to the jury. The court may make a
finding on any issue omitted without a demand; if
the court makes no finding, it is considered to have
made a finding consistent with itsjudgment on the
special verdict.
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(b) General Verdict Accompanied by Answer to
Interrogatories. The court may submit to the jury, together
with appropriate forms for ageneral verdict, written
interrogatories upon one or more issues of fact the decision of
which is necessary to averdict. The court shall give such
explanation or instruction as may be necessary to enable the
jury both to make answers to the interrogatories and to render
agenera verdict, and the court shall direct the jury both to
make written answers and to render a general verdict. When
the general verdict and the answers are harmonious, the
appropriate judgment upon the verdict and answers shall be
entered pursuant to Rule 58. When the answers are
consistent with each other but one or more isinconsistent
with the general verdict, judgment may be entered pursuant to
Rule 58 in accordance with the answers, notwithstanding the
general verdict, or the court may return the jury for further
consideration of its answers and verdict or may order a new
trial. When the answers are inconsistent with each other and
one or more is likewise inconsistent with the general verdict,
judgment shall not be entered, but the court shall return the
jury for further consideration of its answers and verdict or
shall order anew trial.

(b) General Verdict with Answersto Interrogatories.

)

@)

©)

(4)

In General. The court may submit to the jury
forms for ageneral verdict, together with written
interrogatories on one or more issues of fact that
must be decided. The court must instruct the jury to
enableit to render a generd verdict and answer the
interrogatories in writing, and must direct the jury to
do both.

Verdict and Answers Consistent. When the genera
verdict and the answers are consi stent, the court
must approve, for entry under Rule 58, an
appropriate judgment on the verdict and answers.

Answers | nconsistent With the Verdict. When the
answers are consistent with each other but one or
more isinconsistent with the generd verdict, the
court may:

(A) approve, for entry under Rule 58, an
appropriate judgment according to the answers,
notwithstanding the general verdict;

(B) direct the jury to further consider its answers
and verdict; or

(C) order anew trid.

Answers I nconsistent With Each Other and the
Verdict. When the answers are inconsistent with
each other and one or more is aso inconsistent with
the general verdict, judgment must not be entered;
instead, the court must direct the jury to further
consider its answers and verdict, or must order a
new trial.

Committee Note

Thelanguage of Rule 49 has been amended as part of the generd restyling of the Civil Rulesto make
them more easly understood and to make dyle and terminology consistent throughout the rules. These

changes are intended to be styligtic only.
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Rule50. Judgment asa Matter of Law in Jury Trials;
Alternative Motion for New Trial; Conditional Rulings

Rule 50. Judgment asa Matter of Law in a
Jury Trial; Alternative Motion for a
New Trial; Conditional Ruling

(@) Judgment asa Matter of Law.

(1) If during atrial by jury a party has been fully
heard on an issue and there isno legally sufficient
evidentiary basis for areasonable jury to find for that
party on that issue, the court may determine the issue
against that party and may grant a motion for judgment
as amatter of law against that party with respect to a
claim or defense that cannot under the controlling law
be maintained or defeated without a favorable finding
on that issue.

(2) Motionsfor judgment as a matter of law may
be made at any time before submission of the case to
thejury. Such amotion shall specify the judgment
sought and the law and the facts on which the moving
party is entitled to the judgment.

(8 Judgment asa Matter of Law.

(1) In General. If aparty has been fully heard on an
issue during ajury trial and the court finds that a
reasonable jury would not have alegally sufficient
evidentiary basisto find for the party on that issue,
the court may:

(A) determine the issue against the party; and

(B) grant amotion for judgment as a matter of law
against the party on aclaim or defense that,
under the controlling law, can be maintained or
defeated only with afavorable finding on that
issue.

(2) Motion. A motion for judgment as a matter of law
may be made at any time before the case is submitted
to the jury. The motion must specify the judgment

sought and the law and facts that entitle the movant
to the judgment.
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(b) Renewing Motion for Judgment After Trial;
Alternative Motion for New Trial. If, for any reason, the
court does not grant a motion for judgment as a matter of law
made at the close of al the evidence, the court is considered
to have submitted the action to the jury subject to the
court’s later deciding the legal questions raised by the
motion. The movant may renew its request for judgment as
amatter of law by filing amotion no later than 10 days after
entry of judgment—and may alternatively request a new
trial or join amation for anew trial under Rule 59. In ruling
on arenewed motion, the court may:

(1) if averdict was returned:
(A) alow the judgment to stand,
(B) order anew tria, or

(C) direct entry of judgment as a matter of
law; or

(2) if no verdict was returned:
(A) order anew tria, or

(B) direct entry of judgment as a matter of
law.

(b) RenewingtheMotion After Trial; Alternative Motion
for aNew Trial. If the court does not grant a motion for
judgment as a matter of law made at the close of al the
evidence, the court is deemed to have submitted the action
to the jury subject to the court’ s later deciding the legal
questions raised by the motion. The movant may renew
its request for judgment as a matter of law by filing a
motion no later than 10 days after the entry of judgment
— and may alternatively request anew trial or join a
motion for anew tria under Rule 59. Inruling ona
renewed motion, the court may:

(1) dlow judgment on the verdict, if the jury returned a
verdict;

(2) order anew tria; or

(3) direct the entry of judgment as a matter of law.
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(¢) Granting Renewed Motion for Judgment asa
Matter of Law; Conditional Rulings; New Trial Motion.

(1) If therenewed motion for judgment asa

matter of law is granted, the court shall aso rule on the
motion for anew trial, if any, by determining whether

it should be granted if the judgment is thereafter

vacated or reversed, and shall specify the grounds for
granting or denying the motion for the new tria. If the
motion for anew tria isthus conditionally granted, the

order thereon does not affect the finality of the

judgment. In casethe motion for anew tria has been
conditionally granted and the judgment is reversed on
appeal, the new trial shall proceed unless the appellate
court has otherwise ordered. In case the motion for a
new trial has been conditionally denied, the appellee on

appeal may assert error in that denial; and if the
judgment is reversed on appeal, subsequent

proceedings shall be in accordance with the order of the

appellate court.

(2) Any motion for anew trial under Rule 59 by
aparty against whom judgment as a matter of law is
rendered shall be filed no later than 10 days after entry

of the judgment.

(c) Grantingthe Renewed Motion; Conditional Ruling
on aMotion for a New Trial.

)

@)

©)

In General. If the court grants arenewed motion for
judgment as a matter of law, it must also conditionally
rule on any motion for anew trial by determining
whether anew tria should be granted if the judgment
islater vacated or reversed. The court must state the
grounds for conditionally granting or denying the
motion for anew trial.

Effect of a Conditional Ruling. Conditionally
granting the maotion for anew trial does not affect the
judgment’ sfinality; if the judgment is reversed, the
new trial must proceed unless the appellate court
orders otherwise. If the motion for anew trial is
conditionally denied, the appellee may assert error in
that denial; and if the judgment is reversed, the case
must proceed in accordance with the appellate court’s
order.

Timing of the Motion for a New Trial. Any motion
for anew trial under Rule 59 by a party against whom
judgment as a matter of law is rendered must be filed
no later than 10 days after the entry of the judgment.
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(d) Same: Denial of Motion for Judgment asa (d) DenyingtheMotion for Judgment asa Matter of Law.

Matter of Law. If the motion for judgment as a matter of If the court denies the motion for judgment as a matter of
law is denied, the party who prevailed on that motion may, law, the prevailing party may, as appellee, assert grounds
as appellee, assert grounds entitling the party to anew tria entitling it to anew trial should the appellate court
in the event the appellate court concludes that the trial court conclude that the trial court erred in denying the motion.
erred in denying the motion for judgment. |If the appellate If the appellate court reverses the judgment, it may order a
court reverses the judgment, nothing in this rule precludes it new trial, direct thetria court to determine whether a new
from determining that the appelleeis entitled to anew tridl, trial should be granted, or direct the entry of judgment.
or from directing the trial court to determine whether a new
trial shall be granted.

Committee Note

The language of Rule 50 has been amended as part of the generd restyling of the Civil Rulesto make
them more easlly understood and to make style and terminology consstent throughout the rules. These
changes are intended to be stylitic only.

Former Rule 50(b) stated that the court reserves ruling on a motion for judgment as amatter of law
made at the close of dl the evidence“[i]f, for any reason, the court doesnot grant” the mation. Thewords
“for any reason” reflected the proposition that the reservation is automatic and inescapable. The ruling is
reserved even if the court explicitly denies the motion. The same result follows under the amended rule.
If the motion is not granted, the ruling is reserved.

Amended Rule 50(d) identifies the appellate court’s authority to direct the entry of judgment. This
authority was not described in former Rule 50(d), but was recognized in Weisgram v. Marley Co., 528
U.S. 440 (2000), and inNeely v. Martin K. Eby Construction Company, 386 U.S. 317 (1967). When
Rule 50(d) was drafted in 1963, the Committee Note stated that “[s|ubdivision (d) does not attempt a
regulation of al aspects of the procedure where the motion for judgment n.o.v. and any accompanying
motion for anew trid aredenied * * *.” Express recognition of the authority to direct entry of judgment
does not otherwise supersede this caution.
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Rule51. Instructionsto Jury; Objections; Rule51. Instructionsto the Jury; Objections;
Preserving a Claim of Error Preserving a Claim of Error
(@ Requests. (@) Requests.

(1) A party may, at the close of the evidence or at
an earlier reasonable time that the court directs, file and
furnish to every other party written requests that the
court instruct the jury on the law as set forth in the
requests.

(2) After the close of the evidence, a party may:

(A) filerequestsfor instructions on issues
that could not reasonably have been anticipated at
an earlier time for requests set under Rule 51(a)(1),
and

(B) with the court’s permission file untimely
requests for instructions on any issue.

(1) Beforeor at the Close of the Evidence. At the close
of the evidence or at any earlier reasonable time that
the court directs, a party may file and furnish to
every other party written requests for the jury
instructions it wants the court to give.

(2) After the Close of the Evidence. After the close of
the evidence, a party may:

(A) filerequestsfor instructions on issues that
could not reasonably have been anticipated by
an earlier time that the court set for requests;
and

(B) with the court’s permission, file untimely
requests for instructions on any issue.

(b) Instructions. The court:

(1) must inform the parties of its proposed
instructions and proposed action on the requests before
instructing the jury and before final jury arguments,

(2) must give the parties an opportunity to object
on the record and out of the jury’s hearing to the
proposed instructions and actions on requests before
theinstructions and arguments are delivered; and

(3) may instruct the jury at any time after trial
begins and before the jury is discharged.

(b)

Instructions.
The court:

(1) must inform the parties of its proposed instructions
and proposed action on the requests before
instructing the jury and before final jury arguments;

(2) must give the parties an opportunity to object on the
record and out of the jury’s hearing before
the instructions and arguments are delivered;
and

(3 may instruct the jury at any time before thejury is
discharged.
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(c) Objections.

(1) A party who objects to an instruction or the
failure to give an instruction must do so on the record,
stating distinctly the matter objected to and the grounds
of the objection.

(2) Anobjectionistimdly if:

(A) aparty that has been informed of an
instruction or action on arequest before thejury is
instructed and before fina jury arguments, as
provided by Rule 51(b)(1), objects at the
opportunity for objection required by Rule
51(b)(2); or

(B) aparty that has not been informed of an
instruction or action on arequest before the time
for objection provided under Rule 51(b)(2) objects
promptly after learning that the instruction or
request will be, or has been, given or refused.

(c) Objections.

(1) HowtoMake. A party who objectsto a proposed
instruction or the failure to give an instruction must
do so on the record, stating distinctly the matter
objected to and the grounds for the objection.

(2) When to Make. Anobjectionistimely if:

(A) aparty objects at the opportunity provided
under (b)(2); or

(B) aparty was not informed of an instruction or
action on arequest before the time to object
under (b)(2), and the party objects promptly
after learning that the instruction or request will
be, or has been, given or refused.

(d) Assigning Error; Plain Error.
(1) A party may assign as error:

(A) anerrorinaninstruction actualy given
if that party made a proper objection under
Rule 51(c), or

(B) afailureto giveaninstruction if that
party made a proper regquest under Rule 51(a), and
— unless the court made a definitive ruling on the
record rejecting the request — also made a proper
objection under Rule 51(c).

(2) A court may consider aplain error in the
instructions affecting substantial rights that has not been
preserved as required by Rule 51(d)(1)(A) or (B).

(d) Assigning Error; Plain Error.
(1) Assigning Error. A party may assign as error:

(A) anerrorinaninstruction actualy given,
if that party made a proper objection; or

(B) afailureto giveaninstruction, if that party
made a proper request under (a) and — unless
the court rejected the request in adefinitive
ruling on the record — aso made a proper
objection under (c).

(2) Plain Error. A court may consider aplain error in
the instructions that has not been preserved as

required by (d)(1) if the error affects substantial
rights.

Committee Note

The language of Rule 51 has been amended as part of the generd restyling of the Civil Rulesto make
them more easily understood and to make style and terminology consistent throughout the rules. These

changes are intended to be styligtic only.
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Rule52. Findings by the Court; Judgment

on Partial Findings

Rule 52.

Findings and Conclusionsin Nonjury
Proceedings; Judgment on Partial
Findings

(a) Effect. Inall actionstried upon the facts without ajury
or with an advisory jury, the court shall find the facts
specially and state separately its conclusions of law thereon,
and judgment shall be entered pursuant to Rule 58; and in
granting or refusing interlocutory injunctions the court shall
similarly set forth the findings of fact and conclusions of law
which constitute the grounds of its action. Requests for
findings are not necessary for purposes of review. Findings
of fact, whether based on oral or documentary evidence, shall
not be set aside unless clearly erroneous, and due regard shall
be given to the opportunity of the trial court to judge of the
credibility of the witnesses. The findings of a master, to the
extent that the court adopts them, shall be considered as the
findings of the court. It will be sufficient if the findings of
fact and conclusions of law are stated orally and recorded in
open court following the close of the evidence or appear in an
opinion or memorandum of decision filed by the court.
Findings of fact and conclusions of law are unnecessary on
decisions of motions under Rule 12 or 56 or any other mation
except as provided in subdivision (c) of thisrule.

(@) Findingsand Conclusions by the Court.

@

@

©)

4

©)

(6)

In General. Inan action tried on the facts without a
jury or with an advisory jury, the court must find the
facts specialy and state its conclusions of law
separately. The findings and conclusions may be
stated on the record after the close of the evidence, or
may appear in an opinion or a memorandum of
decision filed by the court. Judgment must be
entered under Rule 58.

For Interlocutory I njunctions In granting or
refusing an interlocutory injunction, the court must
similarly state the findings and conclusions that
support its action.

For Motions The court is not required to state
findings or conclusions when ruling on amotion
under Rule 12 or Rule 56 or, unless these rules
provide otherwise, on any other motion.

Effect of a Master’sFindings A master's findings,
to the extent adopted by the court, must be
considered the court’ s findings.

Questioning the Evidentiary Support. A party may
later question the sufficiency of the evidence
supporting the findings, whether or not the party
regquested findings, objected to them, moved to
amend them, or moved for partia findings.

Setting Aside the Findings. Findings of fact,
whether based on oral or other evidence, must not be
set aside unless clearly erroneous, and the reviewing
court must give due regard to the trial court’s
opportunity to judge the withesses' credibility.
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(b) Amendment. On aparty’s motion filed no later
than 10 days after entry of judgment, the court may amend
its findings — or make additional findings— and may amend
the judgment accordingly. The motion may accompany a
motion for anew tria under Rule 59. When findings of fact
are made in actions tried without ajury, the sufficiency of the
evidence supporting the findings may be later questioned
whether or not in the district court the party raising the
question objected to the findings, moved to amend them, or
moved for partia findings.

(b) Amended or Additional Findings. On aparty’s motion
filed no later than 10 days after the entry of judgment, the
court may amend its findings — or make additional
findings — and may amend the judgment accordingly.
The motion may accompany a mation for anew trial
under Rule 59.

(©) Judgment on Partial Findings. If during atrial
without ajury a party has been fully heard on an issue and
the court finds against the party on that issue, the court may
enter judgment as a matter of law against that party with
respect to a claim or defense that cannot under the controlling
law be maintained or defeated without a favorable finding on
that issue, or the court may decline to render any judgment
until the close of all the evidence. Such ajudgment shall be
supported by findings of fact and conclusions of law as

(c) Judgment on Partial Findings. If aparty has been
fully heard on an issue during a nonjury trial and the court
finds against the party on that issue, the court may enter
judgment against the party on a claim or defense that,
under the controlling law, can be maintained or defeated
only with afavorable finding on that issue. The court
may, however, decline to render any judgment until the
closeof the evidence. A judgment on partial findings
must be supported by findings of fact and conclusions of

required by subdivision (@) of thisrule. law as required by (a).

Committee Note

The language of Rule 52 has been amended as part of the generd restyling of the Civil Rulesto make
them more easly understood and to make style and terminology consistent throughout the rules. These
changes are intended to be stylitic only.

Former Rule 52(a) said that findings are unnecessary on decisions of motions “except asprovided in
subdivison(c) of thisrule” Amended Rule 52(a)(3) saysthat findings are unnecessary "unlessthese rules
provide otherwise.” This change reflects provisons inother rulesthat require Rule 52 findings on deciding
motions. Rules 23(e), 23(h), and 54(d)(2)(C) are examples.

Amended Rule 52(8)(5) indudes provisons that appeared informer Rule 52(a) and 52(b). Rule52(a)
provided that requests for findings are not necessary for purposes of review. It gpplied both in an action
tried on the factswithout ajury and aso in granting or refusing an interlocutory injunction.  Rule 52(b),
gpplicable to findings “made in actions tried without ajury,” provided that the sufficiency of the evidence
might be “later questioned whether or not in the didtrict court the party raising the question objected to the
findings, moved to amend them, or moved for partid findings” Former Rule 52(b) did not explicitly apply
to decisons granting or refusng an interlocutory injunction. Amended Rule 52(8)(5) makes explicit the
goplication of this part of former Rule 52(b) to interlocutory injunction decisions.
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Former Rule 52(c) provided for judgment on partia findings, and referred to it as “judgment as a
matter of law.” Amended Rule 52(c) refers only to “judgment,” to avoid any confusion with a Rule 50
judgment asamatter of law inajury case. The standardsthat govern judgment as amatter of law in ajury
case have no bearing on decison under Rule 52(c).
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Rule53. Masters

Rule53. Masters

(@ Appointment.

(1) Unless astatute provides otherwise, a court
may appoint a master only to:

(A)  perform duties consented to by the
parties;

(B)  hold tria proceedings and make or
recommend findings of fact on issues to be decided
by the court without ajury if appointment is
warranted by

(i) some exceptiona condition, or

(it) the need to perform an accounting or
resolve a difficult computation of damages; or

(C) addresspretrial and post-trial matters
that cannot be addressed effectively and timely by
an available district judge or magistrate judge of the
district.

(@ Appointment.

(1) Scope. Unless a statute provides otherwise, a court
may appoint a master only to:

(A) perform duties agreed to by the parties;

(B) hold tria proceedings and make or recommend
findings of fact on issues to be decided without
ajury if appointment is warranted by:

(i) some exceptional condition; or

(i) the need to perform an accounting or
resolve adifficult computation of damages;
or

(C) address pretrial and posttrial matters that
cannot be addressed effectively and timely by
an available district judge or magistrate judge of
the district.

(2) A master must not have arelationship to the
parties, counsel, action, or court that would require
disqualification of ajudge under 28 U.S.C. 8 455 unlessthe
parties consent with the court’ s approval to appointment of
aparticular person after disclosure of any potential grounds
for disgualification.

(3) Inappointing a master, the court must consider the
fairness of imposing the likely expenses on the parties and
must protect against unreasonable expense or delay.

(2) Disgualification. A master must not have a
relationship to the parties, attorneys, action, or court
that would require disqualification of ajudge under
28 U.S.C. 8§ 455, unless the parties, with the court’s
approval, agree to the appointment after the master
discloses any potential grounds for disqualification.

(3) Possible Expense or Delay. In appointing a master,
the court must consider the fairness of imposing the
likely expenses on the parties and must protect
against unreasonable expense or delay.
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(b) Order Appointing Master.

(1) Notice. The court must give the parties

notice and an opportunity to be heard before appointing

amaster. A party may suggest candidates for
appointment.

(2) Contents. The order appointing a master
must direct the master to proceed with all reasonable
diligence and must state:

(A) the master’s duties, including any
investigation or enforcement duties, and any limits
on the master’ s authority under Rule 53(c);

(B) the circumstances — if any — in which
the master may communicate ex parte with the
court or a party;

(C) the nature of the materialsto be
preserved and filed as the record of the master’s
activities;

(D) thetimelimits, method of filing the
record, other procedures, and standards for
reviewing the master’ s orders, findings, and
recommendations; and

(E) thebasis, terms, and procedure for fixing
the master’ s compensation under Rule 53(h).

(3) Entry of Order. The court may enter the

order appointing a master only after the master hasfiled

an affidavit disclosing whether there is any ground for
disqualification under 28 U.S.C. § 455 and, if aground
for disqualification is disclosed, after the parties have
consented with the court’ s approval to waive the
disqudlification.

(4) Amendment. The order appointing a master
may be amended at any time after notice to the parties,
and an opportunity to be heard.

(b) Order Appointing a Master.

@

@

©)

4

Notice. Before appointing a master, the court must
give the parties notice and an opportunity to be
heard. Any party may suggest candidates for
appointment.

Contents. The order appointing a master must direct
the master to proceed with all reasonable diligence
and must state:

(A) themaster’sduties, including any investigation
or enforcement duties, and any limits on the
master’ s authority under (c);

(B) thecircumstances, if any, in which the master
may communicate ex parte with the court or a

party;

(C) the nature of the materialsto be preserved and
filed as the record of the master’ s activities;

(D) thetime limits, method of filing the record,
other procedures, and standards for reviewing
the master’ s orders, findings, and
recommendations; and

(E) thebasis, terms, and procedure for fixing the
master’ s compensation under (h).

Entry. The court may enter the order only after:

(A) the master files an affidavit disclosing
whether there is any ground for disqualification
under 28 U.S.C. § 455; and

(B) if aground isdisclosed, the parties, with the
court’ s approval, agree to waive the
disqudification.

Amendment. The order may be amended at any
time after notice to the parties and an opportunity to
be heard.
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() Master’s Authority. Unless the appointing order
expressly directs otherwise, a master has authority to
regulate all proceedings and take all appropriate measures to
perform fairly and efficiently the assigned duties. The master
may by order impose upon a party any noncontempt
sanction provided by Rule 37 or 45, and may recommend a
contempt sanction against a party and sanctions against a
nonparty.

©

Master’'s General Authority. Unlessthe appointing
order directs otherwise, a master may regulate al
proceedings and take all appropriate measures to perform
the assigned duties fairly and efficiently. The master may
by order impose on a party any noncontempt sanction
provided by Rule 37 or 45, and may recommend a
contempt sanction against a party and sanctions against a
nonparty.

(d) Evidentiary Hearings. Unless the appointing (d) Evidentiary Hearings. Unless the appointing order
order expressly directs otherwise, a master conducting an directs otherwise, a master who conducts an evidentiary
evidentiary hearing may exercise the power of the appointing hearing may exercise the appointing court’ s power to
court to compel, take, and record evidence. compel, take, and record evidence.

(e) Master’'sOrders. A master who makes an order (e) Master’sOrders. A master who makes an order must

must file the order and promptly serve a copy on each party.
The clerk must enter the order on the docket.

fileit and promptly serve a copy on each party. The
clerk must enter the order on the docket.

(f) Master’sReports. A master must report to the
court as required by the order of appointment. The master
must file the report and promptly serve a copy of the report
on each party unless the court directs otherwise.

®)

Master’s Reports. A master must report to the court as
required by the appointing order. The master must file
the report and promptly serve a copy on each party
unless the court directs otherwise.




Report of the Civil Rules Advisory Committee
Page 159

(g) Action on Master’sOrder, Report, or
Recommendations.

(g) Action ontheMaster’'s Order, Report, or
Recommendations.

(1) Action. Inacting on amaster’s order, report,
or recommendations, the court must afford an
opportunity to be heard and may receive evidence, and
may: adopt or affirm; modify; wholly or partly reject or
reverse; or resubmit to the master with instructions.

(2) TimeTo Object or Move. A party may file
objections to — or amotion to adopt or modify — the
master’s order, report, or recommendations no later than
20 days from the time the master’ s order, report, or
recommendations are served, unless the court sets a
different time.

(3) Fact Findings. The court must decide de
novo al objections to findings of fact made or
recommended by a master unless the parties stipulate
with the court’s consent that:

(A) the master’ s findings will be reviewed for
clear error, or

(B) thefindings of a master appointed under
Rule 53(a)(1)(A) or (C) will be final.

(4) Legal Conclusions. The court must decide
de novo al objectionsto conclusions of law made or
recommended by a master.

(5) Procedural Matters. Unlessthe order of
appointment establishes a different standard of review,
the court may set aside a master’ s ruling on a procedural
matter only for an abuse of discretion.

(1) Action. Inacting on amaster’s order, report, or
recommendations, the court must give the parties an
opportunity to be heard; may receive evidence; and
may adopt or affirm, modify, wholly or partly reject
or reverse, or resubmit to the master with
instructions.

(2) Timeto Object or Move to Adopt or Modify. A
party may file objections to — or a motion to adopt
or modify — the master’ s order, report, or
recommendations no later than 20 days after a copy
is served, unless the court sets a different time.

(3) Reviewing Factual Findings The court must
decide de novo all objections to findings of fact made
or recommended by a master, unless the parties, with
the court’ s approval, agree that:

(A) thefindingswill be reviewed for clear error; or

(B) thefindings of a master appointed under
(@ (1)(A) or (C) will befinal.
(4) Reviewing Legal Conclusions The court must

decide de novo all objections to conclusions of law
made or recommended by a master.

(5) Reviewing Procedural Matters. Unlessthe
appointing order establishes a different standard of
review, the court may set aside amaster’sruling on a
procedural matter only for an abuse of discretion.
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(h) Compensation.

(1) Fixing Compensation. The court must fix
the master’ s compensation before or after judgment on
the basis and terms stated in the order of appointment,
but the court may set a new basis and terms after notice
and an opportunity to be heard.

(2) Payment. The compensation fixed under
Rule 53(h)(1) must be paid either:

(A) by aparty or parties; or

(B) from afund or subject matter of the
action within the court’ s control.

(3) Allocation. The court must allocate payment
of the master’ s compensation among the parties after
considering the nature and amount of the controversy,
the means of the parties, and the extent to which any
party is more responsible than other parties for the
reference to amaster. Aninterim allocation may be
amended to reflect a decision on the merits.

(h) Compensation.

(1) Fixing Compensation. Before or after judgment, the
court must fix the master’s compensation on the
basis and terms stated in the appointing order, but
the court may set a new basis and terms after notice
and an opportunity to be heard.

(2) Payment. The compensation must be paid either:
(A) by aparty or parties; or

(B) from afund or subject matter of the action
within the court’ s control.

(3) Allocating Payment. The court must allocate
payment among the parties after considering the
nature and amount of the controversy, the parties
means, and the extent to which any party is more
responsible than other parties for the reference to a
master. An interim allocation may be amended to
reflect a decision on the merits.

(i) Appointment of Magistrate Judge. A magistrate
judgeis subject to this rule only when the order referring a
matter to the magistrate judge expressly provides that the
reference is made under thisrule.

(i)

Appointing a Magistrate Judge. A magistrate judgeis
subject to this rule only when the order referring a matter
to the magistrate judge states that the reference is made
under thisrule.

Committee Note

The language of Rule 53 has been amended as part of the generd restyling of the Civil Rulesto make
them more easly understood and to make yle and terminology consstent throughout therules. These

changes are intended to be styligtic only.
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VII. JUDGMENT
Rule 54. Judgments; Costs

TITLEVII. JUDGMENT
Rule 54. Judgment; Costs

(@) Definition; Form. “Judgment” asused in these
rules includes a decree and any order from which an appeal
lies. A judgment shall not contain arecital of pleadings, the
report of amaster, or the record of prior proceedings.

(a) Definition; Form. “Judgment” as used in these rules
includes a decree and any order from which an appea lies.
A judgment must not include recitals of pleadings, a
master’ s report, or arecord of prior proceedings.

(b) Judgment Upon Multiple Claimsor Involving
Multiple Parties. When more than one claim for relief is
presented in an action, whether as a claim, counterclaim,
cross-claim, or third-party claim, or when multiple parties are
involved, the court may direct the entry of afinal judgment as
to one or more but fewer than all of the claims or parties only
upon an express determination that there is no just reason for
delay and upon an express direction for the entry of
judgment. In the absence of such determination and direction,
any order or other form of decision, however designated,
which adjudicates fewer than all the claims or the rights and
liahilities of fewer than all the parties shall not terminate the
action asto any of the claims or parties, and the order or
other form of decision is subject to revision at any time
before the entry of judgment adjudicating al the claims and
therights and liabilities of all the parties.

(o) Judgment on Multiple Claimsor Involving Multiple
Parties. When an action presents more than one claim
for relief — whether as a claim, counterclaim, crossclaim,
or third-party claim — or when multiple parties are
involved, the court may enter afinal judgment on one or
more, but fewer than all, claims or parties only if the
court expressly determines that there is no just reason for
delay. Otherwise, any order or other decision, however
designated, that adjudicates fewer than all the claims or
the rights and liabilities of fewer than al the parties does
not end the action as to any of the claims or parties and
may be revised at any time before the court enters
judgment adjudicating al the claims and all the parties
rights and liabilities.
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(c) Demand for Judgment. A judgment by default
shall not be different in kind from or exceed in amount that
prayed for in the demand for judgment. Except asto a party
against whom ajudgment is entered by default, every final
judgment shall grant the relief to which the party in whose
favor it isrendered is entitled, even if the party has not
demanded such relief in the party’s pleadings.

©

Demand for Judgment. A default judgment must not
differ in kind from, or exceed in amount, what is
demanded in the pleadings. Every other final

judgment should grant the relief to which each party is
entitled, even if the party has not demanded that relief in
its pleadings.

(d) Costs; Attorneys' Fees.

(1) CostsOther than Attorneys Fees. Except
when express provision therefor is made either in a
statute of the United States or in these rules, costs other
than attorneys’ fees shall be allowed as of courseto the
prevailing party unless the court otherwise directs; but
costs against the United States, its officers, and agencies
shall beimposed only to the extent permitted by law.
Such costs may be taxed by the clerk on one day’s
notice. On motion served within 5 days thereafter, the
action of the clerk may be reviewed by the court.

(2) Attorneys Fees.

(A) Claimsfor attorneys’ fees and related
nontaxable expenses shall be made by motion
unless the substantive law governing the action
provides for the recovery of such feesasan
element of damages to be proved at trial.

(B) Unless otherwise provided by statute or
order of the court, the motion must be filed no later
than 14 days after entry of judgment; must specify
the judgment and the statute, rule, or other grounds
entitling the moving party to the award; and must
state the amount or provide afair estimate of the
amount sought. If directed by the court, the
motion shall aso disclose the terms of any
agreement with respect to fees to be paid for the
services for which claim is made.

@

Costs; Attorney’s Fees.

(1) Costs Other Than Attorney’s Fees. Unlessafederd
statute, these rules, or a court order provides
otherwise, costs — other than attorney’s fees —
should be allowed to the prevailing party. But costs
against the United States, its officers, and its agencies
may be imposed only to the extent permitted by law.
The clerk may tax costs on one day’s notice. On
motion served within the next 5 days, the court may
review the clerk’ s action.

(2) Attorney'sFees.

(A) Claimto Beby Mation. A claim for attorney’s
fees and related nontaxable expenses must be
made by motion unless the substantive law
requires those fees to be proved at trial asan
element of damages.

(B) Timing and Contents of the Motion. Unlessa
statute or a court order provides otherwise, the
motion must:

(i) befiled no later than 14 days after the
entry of judgment;
(i) specify the judgment and the statute, rule,

or other grounds entitling the movant to
the award;

(iii) state the amount sought or provide afair
estimate of it; and

(iv) disclose, if the court directs, the terms of
any agreement about fees for the services
for which claim is made.
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(C) Onrequest of aparty or class member, (C) Proceedings. Subject to Rule 23(h), the court
the court shall afford an opportunity for adversary must, on a party’s request, give an opportunity
submissions with respect to the motion in for adversary submissions on the motion in
accordance with Rule 43(e) or Rule 78. The accordance with Rule 43(e) or Rule 78. The
court may determine issues of liability for fees court may decideissues of liahility for fees
before receiving submissions bearing on issues before receiving submissions relating to the
of evaluation of services for which liahility is evaluation of services. The court must find the
imposed by the court. The court shall find the facts and state its conclusions of law as
facts and state its conclusions of law as provided provided in Rule 52(a).
in Rule 52(a). (D) Special Proceduresby Local Rule;

(D) By local rule the court may establish Referenceto a Master. By locdl rule, the
special procedures by which issues relating to such court may establish special procedures to
fees may be resolved without extensive evidentiary resolve fee-related issues without extensive
hearings. In addition, the court may refer issues evidentiary hearings. Also, the court may refer
relating to the value of servicesto a special master issues concerning the value of servicesto a
under Rule 53 without regard to the provisions of special master under Rule 53 without regard to
Rule 53(a)(1) and may refer amotion for attorneys the limitations of Rule 53(a)(1), and may refer a
fees to amagistrate judge under Rule 72(b) asiif it motion for attorney’s fees to a magistrate judge
were adispositive pretrial matter. under Rule 72(b) asif it were adispositive

pretrial matter.

(E) The provisions of subparagraphs (A) ©) Exceptions Paragraphs (A)-(D) do nqt apply
through (D) do not apply to claims for fees and tg clal_ms for fees and expenses as sanctions for

. S violating these rules or under 28 U.S.C. § 1927.
expenses as sanctions for violations of these rules
or under 28 U.S.C. § 1927.

Committee Note

The language of Rule 54 has been amended as part of the generd restyling of the Civil Rulesto make
themn more easily understood and to make gyle and terminology consistent throughout the rules. These
changes are intended to be stylitic only.

Former Rule 54(b) required two steps to enter find judgment asto fewer than dl dams among 4l
parties. The court must make an express determination that thereisno just reason for delay and aso make
an express direction for the entry of judgment. Amended Rule 54(b) eliminates the express direction for
the entry of judgment. There is no need for an “express direction” when the court expressy determines
that thereis no just reason for delay and enters afina judgment.

Thewords*or classmember” have beenremoved from Rule 54(d)(2)(C) because Rule 23(h)(2) now
addresses objections by classmembersto attorney-feemotions. Rule54(d)(2)(C) isamendedtorecognize
that Rule 23(h) now controls those aspects of attorney fee motions in class actions to whichit isaddressed.
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Rule 55. Default

Rule55. Default; Default Judgment

(@) Entry. When aparty against whom ajudgment for

affirmative relief is sought has failed to plead or otherwise
defend as provided by these rules and that fact is made to
appear by affidavit or otherwise, the clerk shall enter the
party’s default.

@

Entering a Default. When a party against whom a
judgment for affirmative relief is sought has failed to plead
or otherwise defend, and that failure is shown by affidavit
or otherwise, the clerk must enter the party’s default.

(b) Judgment. Judgment by default may be entered as

follows:

(1) BytheClerk. When the plaintiff’sclaim
against adefendant is for a sum certain or for asum
which can by computation be made certain, the clerk
upon request of the plaintiff and upon affidavit of the
amount due shall enter judgment for that amount and
costs against the defendant, if the defendant has been
defaulted for failure to appear and is not an infant or
incompetent person.

(2) BytheCourt. Inall other casesthe party
entitled to ajudgment by default shall apply to the
court therefor; but no judgment by default shall be
entered against an infant or incompetent person unless
represented in the action by a general guardian,
committee, conservator, or other such representative
who has appeared therein. If the party against whom
judgment by default is sought has appeared in the

action, the party (or, if appearing by representative, the

party’ s representative) shall be served with written
notice of the application for judgment at least 3 days
prior to the hearing on such application. If, in order to
enable the court to enter judgment or to carry it into

effect, it is necessary to take an account or to determine

the amount of damages or to establish the truth of any

averment by evidence or to make an investigation of any

other matter, the court may conduct such hearings or
order such references as it deems necessary and proper
and shall accord aright of tria by jury to the parties
when and as required by any statute of the United
States.

()

Entering a Default Judgment.

(1) BytheClerk. If the plaintiff’sclaimisfor asum
certain or a sum that can be made certain by
computation, the clerk — on the plaintiff’s request,
with an affidavit showing the amount due — must
enter judgment for that amount and costs against a
defendant who has been defaulted for not appearing
and is neither aminor nor an incompetent person.

(2) BytheCourt. Inall other cases, the party must
apply for adefault judgment. A default judgment
may be entered against aminor or incompetent
person only if represented by a general guardian,
conservator, or other like fiduciary who has
appeared. If the party against whom a default
judgment is sought has appeared personally or by a
representative, that party or its representative must
be served with written notice of the application a
least 3 days before the hearing. The court may
conduct hearings or make referrals — preserving any
federal statutory right to ajury trial — when, to
enter or effectuate judgment, it needs to:

(A) conduct an accounting;
(B) determine the amount of damages,

(C) establish the truth of any averment by evidence;
or

(D) investigate any other matter.
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(c) Setting Aside Default. For good cause shown the
court may set aside an entry of default and, if ajudgment by
default has been entered, may likewise set it asidein
accordance with Rule 60(b).

(c) Setting Aside a Default or a Default Judgment. The
court may set aside an entry of default for good cause,
and it may set aside a default judgment under Rule 60(b).

(d) Plaintiffs, Counterclaimants, Cross-Claimants.
The provisions of thisrule apply whether the party entitled
to the judgment by default is a plaintiff, a third-party
plaintiff, or a party who has pleaded a cross-claim or
counterclaim. In all cases ajudgment by default is subject to
the limitations of Rule 54(c).

(e) Judgment Against the United States. No
judgment by default shall be entered against the United States
or an officer or agency thereof unless the claimant establishes

(d) Judgment Against the United States. A default
judgment may be entered against the United States, its
officers, or its agencies only if the claimant establishes a

aclaim or right to relief by evidence satisfactory to the court. claim or right to relief by evidence that satisfies the court.

Committee Note

The language of Rule 55 hasbeenamended as part of the generd restyling of the Civil Rulesto make
them more easly understood and to make style and terminology consistent throughout the rules. These
changes are intended to be styligtic only.

Former Rule 55(a) directed the clerk to enter a default when a party failed to plead or otherwise
defend “asprovided by theserules.” Theimplication fromthereferenceto defending “ asprovided by these
rules’ seemed to bethat the clerk should enter a default even if a party did something showing anintent to
defend, but that act was not specificaly described by the rules. Courtsinfact haverejected that implication.
Actsthat show an intent to defend have frequently prevented a default even though not connected to any
particular rule. “[A]s provided by theserules’ is deleted to reflect Rule 55(a)' s actua meaning.

Amended Rule 55 omits former Rule 55(d), whichincluded two provisons. Thefirst recognized that
Rule 55 gppliesto described damants. Thelist wasincomplete and unnecessary. Rule55(a) appliesRule
55 to any party against whom ajudgment for affirmative rdlief is requested. The second provison was a
redundant reminder that Rule 54(c) limitsthe relief available by default judgment.
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Rule 56. Summary Judgment Rule 56. Summary Judgment
(@) For Claimant. A party seeking to recover upon a (@) ByacClaiming Party. A party claiming relief may
claim, counterclaim, or cross-claim or to obtain a declaratory move, with or without supporting affidavits, for
judgment may, at any time after the expiration of 20 days summary judgment on all or part of the claim. The
from the commencement of the action or after service of a motion may befiled at any time after 20 days from
motion for summary judgment by the adverse party, move commencement of the action or after the adverse party
with or without supporting affidavits for a summary serves amotion for summary judgment.

judgment in the party’s favor upon al or any part thereof.

(b) For Defending Party. A party against whom a (b) By aDefending Party. A party against whom relief is
claim, counterclaim, or cross-claim is asserted or a declaratory sought may move at any time, with or without
judgment is sought may, at any time, move with or without supporting affidavits, for summary judgment on al or
supporting affidavits for a summary judgment in the party’s part of the claim.

favor asto al or any part thereof.

(c) Motion and Proceedings Thereon. The motion (c) ServingtheMotion; Proceedings. The motion must be
shall be served at least 10 days before the time fixed for the served at least 10 days before the day set for the hearing.
hearing. The adverse party prior to the day of hearing may An adverse party may serve opposing affidavits before
serve opposing affidavits. The judgment sought shall be the hearing day. The judgment sought should be rendered
rendered forthwith if the pleadings, depositions, answers to if the pleadings, the discovery and disclosure materials on
interrogatories, and admissions on file, together with the file, and any affidavits show that there is no genuine issue
affidavits, if any, show that there is no genuine issue asto asto any material fact and that the movant is entitled to
any material fact and that the moving party is entitled to a judgment as a matter of law.

judgment as a matter of law. A summary judgment,
interlocutory in character, may be rendered on the issue of
liahility alone although thereis a genuineissue as to the
amount of damages.
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(d) CaseNot Fully Adjudicated on Motion. If on
motion under this rule judgment is not rendered upon the
whole case or for al the relief asked and atrial is necessary,
the court at the hearing of the motion, by examining the
pleadings and the evidence before it and by interrogating
counsel, shall if practicable ascertain what material facts exist
without substantial controversy and what material facts are
actually and in good faith controverted. It shall thereupon
make an order specifying the facts that appear without
substantial controversy, including the extent to which the
amount of damages or other relief is not in controversy, and
directing such further proceedings in the action as are just.
Upon the trial of the action the facts so specified shall be
deemed established, and the trial shall be conducted
accordingly.

(d) CaseNot Fully Adjudicated on the Motion.

(1) Establishing Facts. If summary judgment is not
rendered on the whole action, the court should, to the
extent practicable, determine what material facts are
not genuinely at issue. The court should so determine
by examining the pleadings and evidence beforeit and
by interrogating the attorneys. It should then enter an
order specifying what facts are not genuinely at
issue, including the amount of damages or other
relief. The facts so specified must be treated as
established in the action.

(2) Establishing Liability. Aninterlocutory summary
judgment may be rendered on liahility alone, even if
there is a genuine issue on the amount of damages.

(e) Form of Affidavits, Further Testimony;
Defense Required. Supporting and opposing affidavits
shall be made on personal knowledge, shall set forth such
facts as would be admissible in evidence, and shall show
affirmatively that the affiant is competent to testify to the
matters stated therein. Sworn or certified copies of all papers
or parts thereof referred to in an affidavit shall be attached
thereto or served therewith. The court may permit affidavits
to be supplemented or opposed by depositions, answers to
interrogatories, or further affidavits. When amotion for
summary judgment is made and supported as provided in
thisrule, an adverse party may not rest upon the mere
alegations or denials of the adverse party’s pleading, but
the adverse party’ s response, by affidavits or as otherwise
provided in this rule, must set forth specific facts showing
that thereisagenuine issuefor trial. If the adverse party
does not so respond, summary judgment, if appropriate, shall
be entered against the adverse party.

(e) Affidavits; Further Testimony.

(1) In General. Supporting and opposing affidavits
must be made on personal knowledge, set forth facts
that would be admissible in evidence, and show that
the affiant is competent to testify on the matters
stated. If apaper or part of apaper isreferredtoin
an affidavit, asworn or certified copy must be
attached or served with the affidavit. The court may
permit an affidavit to be supplemented or opposed
by depositions, answers to interrogatories, or
additional affidavits.

(2) Adverse Party's Obligation to Respond. When a
motion for summary judgment is properly made and
supported, an adverse party may not rely merely on
dlegations or deniasin its own pleading; rather, the
adverse party’ s response must — by affidavits or as
otherwise provided in this rule — set forth specific
facts showing agenuine issue for tria. If the adverse
party does not so respond, summary judgment
should, if appropriate, be entered against that party.
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(f) When Affidavits Are Unavailable. Should it (f) When Affidavits Are Unavailable. If a party opposing
appear from the affidavits of a party opposing the motion the motion shows by affidavit that, for specified reasons,
that the party cannot for reasons stated present by affidavit it cannot present facts essential to justify its opposition,
facts essential to justify the party’ s opposition, the court the court may:

may refuse the application for judgment or may order a
continuance to permit affidavits to be obtained or depositions
to be taken or discovery to be had or may make such other (2) order acontinuance to permit affidavits to be

order asisjust. obtained, depositions to be taken, or discovery to be
undertaken; or

(1) deny the motion;

(3) make any other appropriate order.

(g) AffidavitsMadein Bad Faith. Should it appear (g) Affidavit Submitted in Bad Faith. If satisfied that an

to the satisfaction of the court at any time that any of the affidavit under thisrule is submitted in bad faith or solely
affidavits presented pursuant to thisrule are presented in for delay, the court must order the submitting party to
bad faith or solely for the purpose of delay, the court shall pay the other party the reasonable expenses it incurred as
forthwith order the party employing them to pay to the aresult, including reasonable attorney’ s fees. An

other party the amount of the reasonable expenses which the offending party or attorney may also be held in contempt.

filing of the affidavits caused the other party to incur,
including reasonable attorney’ s fees, and any offending party
or attorney may be adjudged guilty of contempt.

Committee Note

The language of Rule 56 has been amended as part of the generd restyling of the Civil Rules to make
them ore easly understood and to make gyle and terminology consstent throughout the rules. These
changes are intended to be styligtic only.

Former Rule 56(a) and (b) referred to summary-judgment motions onor againg adam, counterclaim,
or cross-clam or to obtain adeclaratory judgment. Thelist wasincomplete. Rule56 appliesto third-party
clamants, intervenors, clamantsininterpleader, and others. Amended Rule 56(a) and (b) carry forward
the present meaning by referring to aparty cdlaming relief and a party againg whom relief is sought.

Former Rule 56(c), (d), and (e) stated circumstances in whichsummary judgment “shdl be rendered,”
the court “shdl if practicable’ ascertan facts existing without substantia controversy, and “if appropriate,
ghdl” enter summary judgment. In each place“shdl” ischangedto “should.” Itisestablished that dthough
thereisno discretion to enter summary judgment whenthereisagenuine issue asto any materid fact, there
is discretion to deny summary judgment when it gppears that there is no genuine issue asto any materid
fact. Kennedy v. Slas Mason Co., 334 U.S. 249, 256-257 (1948). [Many lower court decisons are
gathered in 10A Wright, Miller & Kane, Federal Practice & Procedure: Civil 3d, 8 2728.] “Should” in
amended Rule 56(c) recognizes that courts will seldom exercisethe discretionto deny summary judgment
when there is no genuine issue as to any materia fact. Similarly sparing exercise of this discretion is
appropriate under Rule 56(e)(2). Rule 56(d)(1), on the other hand, reflects the more open-ended
discretion to decide whether it is practicable to determine what materia facts are not genuinely at issue,
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Former Rule 56(d) used a variety of different phrasesto expressthe Rule 56(c) standard for summary
judgment — that there is no genuine issue as to any materia fact. Amended Rule 56(d) adopts terms
directly paralel to Rule 56(c).
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Rule57. Declaratory Judgments

Rule 57. Declaratory Judgment

The procedure for obtaining a declaratory judgment
pursuant to Title 28, U.S.C., § 2201, shall be in accordance
with these rules, and the right to trial by jury may be
demanded under the circumstances and in the manner
provided in Rules 38 and 39. The existence of another
adequate remedy does not preclude a judgment for
declaratory relief in cases where it is appropriate. The
court may order a speedy hearing of an action for a
declaratory judgment and may advance it on the calendar.

These rules govern the procedure for obtaining a declaratory
judgment under 28 U.S.C. § 2201. A party may demand ajury
trial under Rules 38 and 39. The existence of another adequate
remedy does not preclude a declaratory judgment that is
otherwise appropriate. The court may order a speedy hearing
of adeclaratory-judgment action and may advance it on the
caendar.

Committee Note

The language of Rule 57 has been amended as part of the generd restyling of the Civil Rulesto make
them more eadly understood and to make style and terminology consistent throughout the rules. These

changes are intended to be stylitic only.
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Rule58. Entry of Judgment

Rule 58. Entering Judgment

(@) Separate Document.

(1) Every judgment and amended judgment must
be set forth on a separate document, but a separate
document is not required for an order disposing of a
motion:

(A) for judgment under Rule 50(b);

(B) toamend or make additional findings
of fact under Rule 52(b);

(C) for attorney fees under Rule 54;

(D) foranew tria, or to alter or amend
the judgment, under Rule 59; or

(E) for relief under Rule 60.

@

Separ ate Document.

Every judgment and amended judgment must be set forth
in a separate document, but a separate document is not
required for an order disposing of amotion:

(1) for judgment under Rule 50(b);

(2) toamend or make additional findings of fact under
Rule 52(b);

(3) for attorney’s fees under Rule 54;

(4) for anew tria, or to alter or amend the judgment,
under Rule 59; or

(5) for relief under Rule 60.

(2) Subject to Rule 54(b):

(A) unlessthe court orders otherwise, the
clerk must, without awaiting the court’ s direction,
promptly prepare, sign, and enter the judgment
when:

(i) thejury returnsagenera verdict,

(i) the court awards only costs or a
sum certain, or

(ii) the court denies all relief;

(B) the court must promptly approve the
form of the judgment, which the clerk must
promptly enter, when:

(i) thejury returns a specia
verdict or ageneral verdict accompanied
by interrogatories, or

(ii) the court grants other relief not
described in Rule 58(8)(2).

(b)

Entering Judgment.

(1) Without the Court’s Direction. Subject to Rule
54(b) and unless the court orders otherwise, the clerk
must, without awaiting the court’ s direction,
promptly prepare, sign, and enter the judgment
when:

(A) thejury returns agenera verdict;
(B) the court awards only costs or a sum certain; or
(C) thecourt deniesdl relief,

(2) Court’s Approval Required. Subject to Rule 54(b),
the court must promptly approve the form of the
judgment, which the clerk must promptly enter,
when:

(A) thejury returns aspecia verdict or ageneral
verdict with answersto interrogatories; or

(B) the court grants other relief not described in this
subdivision (b).
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(b) Timeof Entry. Judgment is entered for purposes of
theserules:

(1) if Rule58(a)(1) does not require a separate
document, when it is entered in the civil docket under
Rule 79(a), and

(2) if Rule58(8)(1) requires a separate document,
when it is entered in the civil docket under Rule 79(a)
and when the earlier of these events occurs:

(A) whenitisset forth in aseparate
document, or

(B) when 150 days have run from entry in
the civil docket under Rule 79(a).

©

Timeof Entry. Judgment is entered for purposes of
these rules as follows:

(1) if aseparate document is not required, when the
judgment is entered in the civil docket under Rule
79(a); or

(2) if aseparate document is required, when the
judgment is entered in the civil docket under Rule
79(a) and the earlier of these events occurs:

(A) itissetforthin aseparate document; or

(B) 150 days have run from the entry in the civil
docket.

(c) Costor Fee Awards.

(1) Entry of judgment may not be delayed, nor
the time for appeal extended, in order to tax costs or
award fees, except as provided in Rule 58(c)(2).

(2) When atimely motion for attorney feesis
made under Rule 54(d)(2), the court may act before
anotice of appeal has been filed and has become
effective to order that the motion have the same effect
under Federal Rule of Appellate Procedure 4(a)(4) as
atimely motion under Rule 59.

@

Cost or Fee Awards. Ordinarily, the entry of judgment
may not be delayed, nor the time for appeal extended, in
order to tax costs or award fees. But if atimely motion
for attorney’ s fees is made under Rule 54(d)(2), the court
may act before a notice of appeal has been filed and
become effective to order that the motion have the same
effect under Federal Rule of Appellate Procedure 4(a)(4)
as atimely motion under Rule 59.

(d) Request for Entry. A party may request that judgment
be set forth on a separate document as required by Rule
58(a)(1).

(e

Request for Entry. A party may request that judgment
be set forth in a separate document as required by (a).

Committee Note

The language of Rule 58 has beenamended as part of the generd restyling of the Civil Rules to make
them more easly understood and to make style and terminology consistent throughout therules. These

changes are intended to be styligtic only.
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Rule59. New Trials;

Amendment of Judgments

Rule59. New Trial; Amending a Judgment

(@) Grounds. A new trial may be granted to all or (@ In General
an)_/ of .the pgrtl&s and onall or par_t of th_e issues (1) inan (1) New Trial. The court may, on motion, grant a new
action in which there has been atrial by jury, for any of the . . )
} ] . trial on all or some of the issues:
reasons for which new trials have heretofore been granted in
actions at law in the courts of the United States; and (2) in (A) after ajury trial, for any reason for which anew
an action tried without a jury, for any of the reasons for trial has heretofore been granted in an action at
which rehearings have heretofore been granted in suitsin law in federal court; and
equity ir_1 the courts.of th_e Unit.ed Statgs. On amotion for (B) after anonjury trial, for any reason for which a
anew tngl inan acFlon tried without ajury, the court.may rehearing has heretofore been granted in asuit in
opeh the judgment |.f onne has been entered, tak_e additional equity in federal court.
testimony, amend findings of fact and conclusions of law or ) _ )
make new findings and conclusions, and direct the entry of (2) Further Action After aNonjury Trial. Aftera
anew judgment. nonjury trial, the court may, on motion for a new
trial, open the judgment if one has been entered, take
additional testimony, amend findings of fact and
conclusions of law or make new ones, and direct
entry of anew judgment.
(b) Timefor Motion. Any motion for anew tria (b) Timeto FileaMotion for aNew Trial. A motion for a

shall befiled no later than 10 days after entry of the
judgment.

new trial must be filed no later than 10 days after the
entry of the judgment.

(©) Timefor Serving Affidavits. When amotion for
new tria is based on affidavits, they shall be filed with the
motion. The opposing party has 10 days after serviceto file
opposing affidavits, but that period may be extended for up
to 20 days, either by the court for good cause or by the
parties’ written stipulation. The court may permit reply
affidavits.

©

Timeto Serve Affidavits. When amotion for new trial
is based on affidavits, they must be filed with the motion.
The opposing party has 10 days after servicetofile
opposing affidavits; but that period may be extended for
up to 20 days, either by the court for good cause or by
the parties’ written stipulation. The court may allow
reply affidavits.
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(d) On Court’slnitiative; Notice; Specifying (d) New Trial on the Court’sInitiative or for Reasons
Grounds. No later than 10 days after entry of judgment the Not in the Motion. No later than 10 days after the entry
court, on its own, may order anew trial for any reason that of judgment, the court, on its own, may order anew tria
would justify granting one on a party’smotion. After giving for any reason that would justify granting one on a
the parties notice and an opportunity to be heard, the court party’smotion. After giving the parties notice and an
may grant atimely motion for anew trial for areason not opportunity to be heard, the court may grant atimely
stated in the motion. When granting anew tria on its own motion for anew trial for areason not stated in the
initiative or for areason not stated in amotion, the court mation. When granting anew trial onitsown or for a
shall specify the groundsin its order. reason not stated in the motion, the court must specify

the groundsin its order.

(e) Motion to Alter or Amend a Judgment. Any (e) Motion to Alter or Amend Judgment. A motion to
motion to ater or amend ajudgment shall befiled no later alter or amend ajudgment must be filed no later than 10
than 10 days after entry of the judgment. days after entry of the judgment.

Committee Note

The language of Rule 59 has been amended as part of the genera restyling of the Civil Rulesto make
them more easily understood and to make style and terminology consistent throughout the rules. These
changes are intended to be stylitic only.
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Rule 60. Relief From Judgment or Order

Rule 60. Relief from a Judgment or Order

(@) Clerical Mistakes. Clerica mistakesin
judgments, orders or other parts of the record and errors
therein arising from oversight or omission may be corrected
by the court at any time of its own initiative or on the motion
of any party and after such notice, if any, as the court orders.
During the pendency of an appeal, such mistakes may be so
corrected before the appeal is docketed in the appellate court,
and thereafter while the appeal is pending may be so
corrected with leave of the appellate court.

(@) CorrectionsBased on Clerical Mistakes; Oversights
and Omissions. The court may correct a clerical mistake
or amistake arising from oversight or omission, whenever
found in ajudgment, order, or other part of the record.
The court may do so on motion or on its own, with or
without notice. But after an appeal has been docketed in
the appellate court and while it is pending, such a mistake
may be corrected only with the appellate court’s leave.

(b) Mistakes; Inadvertence; Excusable Neglect;
Newly Discovered Evidence; Fraud, etc. On motion and
upon such terms as are just, the court may relieve a party or
aparty’slegal representative from afinal judgment, order,
or proceeding for the following reasons: (1) mistake,
inadvertence, surprise, or excusable neglect; (2) newly
discovered evidence which by due diligence could not have
been discovered in time to move for anew trial under Rule
59(b); (3) fraud (whether heretofore denominated intrinsic
or extrinsic), misrepresentation, or other misconduct of an
adverse party; (4) the judgment isvoid; (5) the judgment
has been satisfied, released, or discharged, or a prior judgment
upon which it is based has been reversed or otherwise
vacated, or it isno longer equitable that the judgment should
have prospective application; or (6) any other reason
justifying relief from the operation of the judgment.

(b) Groundsfor Relief From Judgment. On motion and
just terms, the court may relieve a party or its legal
representative from afinal judgment, order, or proceeding
for the following reasons:

(1) mistake, inadvertence, surprise, or excusable neglect;

(2) newly discovered evidence that, with due diligence,
could not have been discovered in time to move for a
new trial under Rule 59(b);

(3) fraud (whether intrinsic or extrinsic),
misrepresentation, or misconduct by an adverse
party;

(4) thejudgment isvoid;

(5) thejudgment has been satisfied, released or
discharged; it is based on an earlier judgment that has

been reversed or vacated; or applying it
prospectively is no longer equitable; or

(6) any other reason that justifies relief.
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The motion shall be made within a reasonable time, and for
reasons (1), (2), and (3) not more than one year after the
judgment, order, or proceeding was entered or taken. A
motion under this subdivision (b) does not affect the finality
of ajudgment or suspend its operation.

©

Timing and Effect of the Motion.

(1) Timing. A motion under (b) must be made within a
reasonable time — and for reasons (1), (2), and (3) no
more than ayear after the entry of the judgment or
order or the date of the proceeding.

(2) Effect on Finality. The motion does not affect the
finality of ajudgment or suspend its operation.

This rule does not limit the power of a court to entertain an
independent action to relieve a party from ajudgment, order,
or proceeding, or to grant relief to a defendant not actually
personally notified as provided in Title 28, U.S.C., 8 1655,
or to set aside ajudgment for fraud upon the court.

@

Independent Action. Thisrule does not limit a court’s
power to entertain an independent action to relieve a
party from ajudgment, order, or proceeding; to grant
relief under 28 U.S.C. § 1655 to a defendant who is not
personally notified of the action; or to set aside a
judgment for fraud on the court.

Writs of coram nobis, coram vobis, audita querela, and bills
of review and bills in the nature of abill of review, are
abolished, and the procedure for obtaining any relief from
ajudgment shall be by motion as prescribed in these rules
or by an independent action.

(e)

Writs Abolished. Thefollowing are abolished: hills
of review, billsin the nature of bills of review, and writs
of coram nobis, coram vobis, and audita querela,

Committee Note

The language of Rule 60 has been amended as part of the generd restyling of the Civil Rules to make
them more easly understood and to make Syle and terminology consistent throughout the rules. These
changes are intended to be styligtic only.

The find sentence of former Rule 60(b) also said that the procedure for obtaining any rdief from a
judgment was by motion as prescribed in the Civil Rules or by an independent action. That provison is
deleted as unnecessary. Relief continues to be available only as provided in the Civil Rules or by
independent action.
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Rule 61. Harmless Error

Rule61. Harmless Error

No error in either the admission or the exclusion of
evidence and no error or defect in any ruling or order or in
anything done or omitted by the court or by any of the
partiesis ground for granting anew trial or for setting aside
averdict or for vacating, modifying, or otherwise disturbing
ajudgment or order, unless refusal to take such action
appears to the court inconsistent with substantial justice.
The court at every stage of the proceeding must disregard
any error or defect in the proceeding which does not affect
the substantial rights of the parties.

Unlessjustice requires otherwise, no error in admitting or
excluding evidence — or any other error by the court or defect
in aparty’s acts or omissions— is ground for granting a new
trial, for setting aside a verdict, or for vacating, modifying, or
otherwise disturbing ajudgment or order. At every stage of the
proceeding, the court must disregard all errors or defects that
do not affect any party’s substantial right.

COMMITTEE NOTE

Thelanguage of Rule 61 has been amended as part of the genera restyling of the Civil Rulesto make
them more easly understood and to make style and terminology consistent throughout therules. These

changes are intended to be stylitic only.
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Rule 62. Stay of Proceedings

To Enforce a Judgment

Rule 62. Stay of Proceedingsto Enforcea
Judgment

(@) Automatic Stay; Exceptions—Injunctions,
Recelver ships, and Patent Accountings. Except as stated
herein, no execution shall issue upon a judgment nor shall
proceedings be taken for its enforcement until the expiration
of 10 days after its entry. Unless otherwise ordered by the
court, an interlocutory or final judgment in an action for an
injunction or in areceivership action, or ajudgment or order
directing an accounting in an action for infringement of letters
patent, shall not be stayed during the period after its entry
and until an appeal istaken or during the pendency of an
appeal. The provisions of subdivision (c) of thisrule govern
the suspending, modifying, restoring, or granting of an
injunction during the pendency of an appeal.

(a) Automatic Stay; Exceptionsfor Injunctions,
Receiver ships, and Patent Accountings. Except as
stated in this rule, no execution may issue on ajudgment,
nor may proceedings be taken for its enforcement, until
10 days have passed after its entry. But unless the court
orders otherwise, the following are not automatically
stayed after being entered, even if an appeal is taken:

(1) aninterlocutory or final judgment in an action for an
injunction or areceivership; or

(2) ajudgment or order that directs an accounting in an
action for patent infringement.

(b) Stay on Motion for New Trial or for Judgment.
In its discretion and on such conditions for the security of the
adverse party as are proper, the court may stay the execution
of or any proceedings to enforce ajudgment pending the
disposition of amotion for anew tria or to alter or amend a
judgment made pursuant to Rule 59, or of amotion for relief
from ajudgment or order made pursuant to Rule 60, or of
amotion for judgment in accordance with amotion for a
directed verdict made pursuant to Rule 50, or of amotion
for amendment to the findings or for additiona findings made
pursuant to Rule 52(b).

(b) Stay Pending the Disposition of a Motion. On
appropriate conditions for the adverse party’s security,
the court may stay the execution of ajudgment — or any
proceedings to enforce it — pending disposition of any of
the following motions:

(1) under Rule 50, for judgment as a matter of law;

(2) under Rule 52(b), to amend the findings or for
additional findings;

(3) under Rule 59, for anew tria or to ater or amend a
judgment; or

(4) under Rule 60, for relief from ajudgment or order.

(©) Injunction Pending Appeal. When an appeal
istaken from an interlocutory or final judgment granting,
dissolving, or denying an injunction, the court in its discretion
may suspend, modify, restore, or grant an injunction during
the pendency of the appeal upon such terms as to bond or
otherwise asit considers proper for the security of the rights
of the adverse party. If the judgment appealed from is
rendered by adistrict court of three judges specialy
constituted pursuant to a statute of the United States, no
such order shall be made except (1) by such court sitting in
open court or (2) by the assent of al the judges of such court
evidenced by their signatures to the order.

(6 Injunction Pending an Appeal. After an appedl is
taken from an interlocutory order or final judgment that
grants, dissolves, or denies an injunction, the court may
suspend, modify, restore, or grant an injunction on terms
for bond or other terms that secure the adverse party’s
rights. If the judgment appealed from is rendered by a
statutory three-judge district court, the order must be
made either:

(1) by that court sitting in open session; or

(2) by theassent of al itsjudges, as evidenced by their
signatures.
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(d) Stay Upon Appeal. When an appeal istaken the (d) Stay on Appeal. If an appedl istaken, the appellant
appellant by giving a supersedeas bond may obtain a stay may, by supersedeas bond, obtain a stay, subject to the
subject to the exceptions contained in subdivision (@) of this exceptionsin (a). The bond may be given upon or after
rule. The bond may be given at or after the time of filing filing the notice of appeal or upon obtaining the order
the notice of appeal or of procuring the order allowing the allowing the appeal. The stay takes effect when the court
appeal, asthe case may be. The stay is effective when the approves the bond.

supersedeas bond is approved by the court.
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(e) Stay in Favor of the United Statesor Agency
Thereof. When an appeal is taken by the United States or
an officer or agency thereof or by direction of any
department of the Government of the United States and the
operation or enforcement of the judgment is stayed, no bond,
obligation, or other security shall be required from the
appellant.

(e) Stayin Favor of the United States, |ts Officers, or Its
Agencies. The court must not require a bond, obligation,
or other security from the appellant when granting a stay
on an appeal by the United States, its officers, or its
agencies or on an appeal directed by a department of the
federal government.

(f) Stay Accordingto StateLaw. Inany statein
which ajudgment isalien upon the property of the judgment
debtor and in which the judgment debtor is entitled to a stay
of execution, ajudgment debtor is entitled, in the district
court held therein, to such stay as would be accorded the
judgment debtor had the action been maintained in the courts
of that state.

(f) Stay in Favor of a Judgment Debtor Under State Law.
If ajudgment is alien on the judgment debtor’ s property
under state law where the court sits, the court must, on
motion, grant the same stay of execution that the
judgment debtor would be entitled to receive under that
state’s law.

(g) Power of Appellate Court Not Limited. The
provisionsin this rule do not limit any power of an appellate
court or of ajudge or justice thereof to stay proceedings
during the pendency of an appeal or to suspend, modify,
restore, or grant an injunction during the pendency of an
appeal or to make any order appropriate to preserve the
status quo or the effectiveness of the judgment subsequently
to be entered.

() Appellate Court’s Power Not Limited. Whilean
appeal is pending, this rule does not limit the power of
the appellate court or one of itsjudges or justices to:

(1) stay proceedings;
(2) suspend, modify, restore, or grant an injunction; or

(3) make an order to preserve the status quo or the
effectiveness of the judgment to be entered.

(h) Stay of Judgment asto Multiple Claimsor
Multiple Parties. When acourt has ordered afinal judgment
under the conditions stated in Rule 54(b), the court may stay
enforcement of that judgment until the entering of a
subsequent judgment or judgments and may prescribe such
conditions as are necessary to secure the benefit thereof to
the party in whose favor the judgment is entered.

(h) Multiple Claimsor Parties. A court may stay the
enforcement of afinal judgment directed under Rule 54(b)
until it enters alater judgment or judgments, and may
prescribe conditions necessary to secure the benefit of the
stayed judgment for the party in whose favor it was
entered.

Committee Note

The language of Rule 62 has been amended as part of the generd restyling of the Civil Rulesto make
them more eadily understood and to make style and terminology consistent throughout the rules. These

changes are intended to be styligtic only.
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Rule 63. Inability of a Judge To Proceed

Rule 63. Judge's Inability to Proceed

If atria or hearing has been commenced and the judge is
unable to proceed, any other judge may proceed with it upon
certifying familiarity with the record and determining that the
proceedings in the case may be completed without prejudice
tothe parties. Inahearing or trial without ajury, the
successor judge shall at the request of a party recall any
witness whose testimony is material and disputed and who
isavailable to testify again without undue burden. The
successor judge may also recall any other witness.

If the judge who commenced a hearing or trial is unable to
proceed, any other judge may proceed with it upon certifying
familiarity with the record and determining that the
proceedings in the case may be completed without prejudice to
the parties. In ahearing or trial without ajury, the successor
judge must, at a party’ s request, recall any witness whose
testimony is material and disputed, and who is available to
testify again without undue burden. The successor judge may
aso recall any other witness.

Committee Note

The language of Rule 63 has been amended as part of the generd restyling of the Civil Rulesto make
them more eadly understood and to make style and terminology consistent throughout the rules. These

changes are intended to be stylitic only.
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C. Rulesfor Later Publication (2): “ Style-Substance Track”

The Style Project has required intimate and repeated review of every word and punctuation mark of
each rule. Such close reading reveals many opportunities for improvement. Improvement, however, lies
outside the Project confines. The sole permissible object is to express present meaning as clearly as can
be but without change. The Project will fail if these limits are not honored.

To the extent that time and Advisory Committee resources permit, it might be possible to publish
ggnificant rules changes for comment in tandem with the Style Rules.  The attempt could easily divert
attention from the Style Rules, however, and might generate concernthat other substantive changes might
lurk in the Style Rules. Many interesting and potentidly valuable suggestions for improvement have been
deferred to a* Reform Agendd’ to be addressed at stages over the indefinite future.

Continuingdebatesover the Style Rules have nonethel essreveal ed a smadl number of reforms that seem
beyond reasonable controversy. Theseare reforms that in Some sense change the apparent meaning of the
present rule and that cannot be readily defended on the ground that because they make such good sense
they mudt reflect what everyoneisdoing. The Advisory Committee has concluded that it will be useful to
publishthesefew recommendations for noncontroversd substantiverevisonintandemwiththe Style Rules.
Tentatively identified asthe * Style-Substance Track,” the hdlmark of these proposals isthat they must be
obvioudy right. Any proposd that encounters Sgnificant doubt should be rejected from thistrack. The
advantage of this approachisthat it will enable s multaneous adoption of the Style Rulesand aset of SImple
improvements, leaving the stage dear for ongoing development of more difficult rules changes.

The following proposdsinclude dl of the Style-Substance Track proposals contemplated for Rules
1 through 63. No more than brief discussion, if any, is offered to supplement the designation of the
amendment and the accompanying Committee Note. Any proposdl that requiresgrester discussonislikely
to be unfit for the Style-Substance Track.
Rule 4(k)(1)(C)

This provison is unfortunate in severa ways. It is redundant because 4(k)(1)(D) addresses service
“authorized by aUnited States satute.” It does not directly address interpleader service for two reasons:
4(k) begins by speaking of jurisdictionover a* defendant,” whiletheinterpl eader serviceprovisions provide
for serviceon“dl clamants’; and the interpleader service provisons actudly appear in28 U.S.C. § 2361.

Rule4. Summons’

1 * x k * %

2 (k) Territorial Limits of Effective Service.

" Proposed revisions based on rules as amended by the Style Project.
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3 (1) In General. Serving a summons or filing a waiver
4 of service establishes persond jurisdiction over a defendant:
5 D
6
7
8 BC) when authorized by afederd Satute.
9 * ok ok Kk
Committee Note
The former provison describing service on interpleader clamantsis
deeted as redundant in light of the generd provison in (k)(1)(C)
recognizing persond jurisdiction authorized by afedera Satute.
Rule 8(a)(3)

The Syle draft carries forward the present rul€'s reference to “relief in the dternative” The style
consultantswanted to change to “ dterndive forms* * * of rdief.” The change “fet subgtantive.” But the
motive for putting it on the Style-Substance track would be to improve style, not to change meaning. The
rule would read:

Rule 8. General Rules of Pleadings.

1 (a) Claimsfor Relief. A pleading that Sates aclam for relief
2 — whether anorigind daim, acounterclam, a crossclaim, or
3 athird-party dlam — must contain:

4 * k k * %



Report of the Civil Rules Advisory Committee
Page 184

5 (3) ademand for the relief sought, whichmay includeretiefin
6 the dternative forms or different types of relief.

7 T

8 (d) Pleading to Be Concise and Direct; Alternative
9 Statements; Inconsistency.

10 (1) In General. Each averment must be smple, concise,

11 and direct. No-techniea-form-isregutred:

12 * % * % %

Committee Note

Subdivison (a) — “dternative forms * * * of rdigf” is a syle
improvement of the present rule' s “relief in the dternative” No changed
meaning is intended.

Subdivison (d) — Former Rule 8(e)(1) stated that “No technica forms
of pleadingsor mations are required.” That proposition isnow embedded
in practice and no longer needs express statement.

Rule 9(h)(2)

It would be easy enough to delete this seemingly redundant reference to Rule 15. But the reference
may be useful to avoid arguments about diding into and out of the Supplemental Rules and whether that
utility outweighs the presumption againgt redundant references.

Rule9. Pleading Special Matters

1 (h) Admiralty or Maritime Claim.

2 * % * % %
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3
4
5 (32) Designation for Appeal. A case that includes an
6 admirdty or maitime dam within this subdivison is an
7 admiralty case within 28 U.S.C. § 1292(a)(3).
Committee Note
Rule 15 governs pleading amendments of its own force. The former
redundant statement that Rule 15 governs an amendment that adds or
withdraws a Rule 9(h) designation as an admirdty or maritime dam is
deeted. The dimination of paragraph (2) means that “(3)” will be
redesignated as“(2)” in Style Rule 9(h).
Rule 11(a)

It is easy to add email addresses, at least if we know how to describe them properly (shades of
defining computer-based discovery). We dso could delete the phrase“if any” and avoid deciding whether
it modifies only telephone number or aso address. do we want to recognize in the rule that a party (or
attorney) may not have aphysica address?

Rule1l. Signing Pleadings, Motions, and Other Papers;
Representationsto the Court; Sanctions

1 (a) Signature. Every pleading, writtenmotion, and other paper
2 must be sgned by at least one attorney of record in the attorney’s
3 name — or by aparty persondly if the party isnot represented by
4 an attorney. The paper must state the signer’s address,

5 electronic-mail address, and telephone number #-anAy. [address,
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6 e-mal addressif any, and telephone number if any] Unlessarule
7 or statute specificdly states otherwise, a pleading need not be
8 verified or accompanied by an affidavit. The court must strikean
9 unsgned paper unless the omission is promptly corrected after
10 being cdled to the attorney’ s or party’ s attention.
1 * ok ok Kk
Committee Note
Providing an email address is useful, but does not of itsdlf signify
consent to filing or service by e-mall.
Rule 14(b)

Rule 14(b) now, and in the Style verson, says only that aplaintiff may bring in athird party when a
counterclam ismade. That isincomplete. Subject to the quirks of diversity jurisdiction, one plaintiff may
crossclam againg another — most obvioudy when a counterclam is made againg them. Third-party
practice should be available to a plaintiff just asit isto a defendant.

Rule14. Third-Party Practice

1 * ok kK
2 (b) When a Plaintiff May Bring in aThird Party. When a
3 eounteretatm dam is asserted againg a plaintiff, the plaintiff may
4 bring in athird party if this rule would alow a defendant to do so.

5 * % * % %
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Committee Note

A plantiff should be on equal footing with the defendant in making

third-party dams, whether the dam againg the plaintiff is asserted as a
counterclam or as another formof dam. Thelimit imposed by theformer

reference to “counterclam” is deeted.

Rule 16(c)(1)

10

Rulel6. Pretrial Conferences, Scheduling; Management
(c) Attendance and Mattersfor Consideration at Pretrial
Conferences.

(1) Attendance. A represented party must authorizeat least
one of its attorneys to make dipulaions and admissons about all
meatters that can reasonably be anticipated for discussion at a
pretrid conference. If appropriate, the court may require that a
party or its representative be present or reasonably available by
tetephone other means to consider possible settlement.

* k k * %

Committee Note

When a party or its representative is not present, it is enough to be

reasonably available by any suitable means, whether telephone or other
communication device.
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Rule 26(g)(1) and 26(g)(1)(B)(ii)

10

11

12

13

14

15

16

17

18

Rule 26. Duty to Disclose; General Provisions Governing
Discovery

D
(9) Signing Disclosures, Discovery Requests, Responses,
and Objections.
(1) Signature Required; Effect of Signature. Every
disclosure under Rule 26(a)(1) or (a)(3) and every discovery
regquest, response, or objectionmust be sgned by at least one
attorney of record in the attorney’s own name — or by the

party persondly, if unrepresented — and must state the

sgner’s address, teephone number, and dectronic-mail
address. By sgning, an attorney or party certifiesthat to the
best of the person’s knowledge, information, and belief
formed after areasonable inquiry:
D
(B) with respect to a discovery request, response, or
objection, itis
D
(i) condgstent with these rules and warranted by

exiging law or a good-faith argument for extending,
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19 modifying, or reversng exiding law, or esablishing
20 new law; and
21 * % * % %

Committee Note

Aswith the Rule 11 sgnature on a pleading, written motion, or other
paper, disclosure and discovery signaturesshould indudencot only a postal
address but also a telephone number and eectronic-mail address. A
sgner who lacks one or more of those addresses need not supply a
nonexigtent item.

Rule 11(b)(2) recognizesthat it islegitimate to argue for establishing
new lav. An argument to establish new law is equaly legitimate in
conducting discovery.

Rule 30(b)(3)(A) and 30(b)(6)

Rule30. Depositionsby Oral Examination

1 P
2 (b) Notice of the Deposition; Other Formal Requirements.
3 * ok kK

4 (3) Method of Recording.

5 (A) Method Stated in the Notice. The party noticing
6 the deposition mud state in the notice the method for
7 recording the tesimony. Unless the court orders
8 otherwise, testimony may be recorded by audio,

9 audiovisud, or stenographic means. The party noticing
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

the deposition bearsthe recording costs. Any party may

arrange to transcribe a depodtion that—was—taken

rensterogrephicetty.
(6) Notice or Subpoena Directed to an Organization.
Initsnotice or subpoena, a party may name as the deponent
apublic or private corporation, apartnership, anassociation,
©f agovernmenta agency, or other entity, and describe with
reasonable particularity the matters for examinaion. The
named organization must then designate one or more officers,
directors, or managing agents, or other persons who consent
to tedtify on its behaf; and it may set forth the matters on
which each person designated will testify. A subpoena must
advise a nonparty organization of its duty to make this
desgnation. The designees must testify about information
known or reasonably avaldble to the organization. This
paragraph does not preclude depostions by any other

procedure authorized in these rules.

* % * % %
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Rule 31(c)

Committee Note

The right to arrange a depositiontranscriptionshould be open to any
party, regardless of the means of recording and regardl ess of who noticed
the deposition.

“[O]ther entity” isadded to the list of organizations that may be named as

deponent. The purpose isto ensure that the deposition process can be
used to reach information known or reasonably available to an
organizationno matter what abstract fictive concept is used to describe the
organization. Nothing is gained by wrangling over the place to fit into
current rule language such entities as limited liability companies, limited
lighility partnerships, business trusts, more exotic common-law cregtions,
or forms developed in other countries.

Rule31. Depositions by Written Questions

1 * ok kK
2 (c) Notice of Completion or Filing.

3 (1) Notice of Completion. The party who noticed the
4 deposition musgt notify dl other partieswhen it is completed.
5 (2) Notice of Filing. A party who files the deposition must

6 promptly notify dl other parties of thefiling.
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Rule 36(b)

10

11

12

13

Committee Note

The party who noticed a depodition on written questions must notify
dl other partieswhenthe deposition is completed, so that they may make
use of the deposition.

Rule36. Requestsfor Admission

(b) Effect of an Admission; Withdrawing or Amending It.
A matter admitted under thisrule is condusively established unless
the court, on mation, permits the admission to be withdrawn or

amended. Subjeette-Rute-16(el)-ane-e)-tThe court may permit

withdrawd or amendment of an admission that has not been

incorporated in a pretrial order if # doing so would promote the

presentation of the merits of the action and if the court is not
persuaded that it would prgudice the requesting party in
maintaining or defending the action on the merits. An admisson
under this rule isfor purposesof the pending actiononly, isnot an
admission for any other purpose, and cannot be used againg the

party in any other proceeding.
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Committee Note

An admission that has been incorporated in a pretria order can be
withdrawn or amended only under Rule 16(d) or (€). The standard of
Rule 36(b) appliesto other Rule 36 admissions.

(Comment: This change is no more than a clearer explanation of the present rul€' s * Subject to the
provison of Rule 16 governing amendment of the pre-trial order.” Relying on the Committee Note to
accomplish the explicit cross-reference seems better than adding to the rule text a parald statement that
an admission incorporated in a pretrial order may be amended only under Rule 16(d) or (e).)

Rule 40

Rule40. Scheduling Casesfor Trial

1 Each court mugt provide by rule for scheduling trids withett
2

3 partres. The court must give priority to actions entitled to priority
4 by federd Hatute.

Committee Note

The best methods for scheduling trids depend on loca conditions. It
is useful to ensure that each digtrict adopts an explicit rule for scheduling
trids. Itisnot useful to limit or dictate the provisons of locd rules.

(Question: Why carry forward the reminder that courts must honor statutory priorities? Istherearisk
that deletion of the second sentence would impliatly delegate § 2072 supersession authority to district
courts, eventhough 8§ 2071(a) and Rule 83(a)(1) both demand that loca rules be consstent with Acts of

Congress?)
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D. Consideration of Noncontroversial “ Global” Style | ssues

One of the style project's goasis to use words congstently and uniformly to prevent confuson. The
Standing Committee's Style Subcommittee has identified and maintained a list of recurring words and
phrasesinthe Civil Rules that seem to have the same meaning but are worded differently. In many cases,
the sole issue is apparent and requires only adecision to sdlect one word over another that will be used
uniformly throughout the rules, eg., minor or infant. In other cases, the resolution is more complicated.

The Civil Rules Committee reviewed the lig of recurring “globa” issues and has recommended
resolving 18 globa issues that were determined to be noncontroversia. The chart on the next page lids
each of the 18 globa issues, induding its precise location in the rules, and briefly describes the
recommended resolution. Copies of the entire sat of restyled rules showing the resolution of the globa
issuesin highlighted text will be available at the mesting.

The Civil Rules Committee intends to address the other more difficult globa issues identified by the
Standing Style Subcommittee, and present a comprehensive set of proposas regarding al globa issuesto
the Standing Committee at its January 2005 meeting witha recommendation that they be incorporated in
the stylized rules gpproved by the Standing Committee to be published for comment. The Civil Rules
Committee asks for no action to be taken on these globd issuesat this meeting and presentsthemonly for
informationa purposes. The Committee will continue to address these globa issues and welcomes any
suggestion regarding them.

)

Acrobat Document
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[1. Information Items
A. Proposed Rule5.1 Tabled

The proposals published for comment in August 2003 included anew Rule5.1. Rule 5.1isdesigned
to implement 28 U.S.C. 8 2403, which requires a court to certify to the United States Attorney Genera
or astate attorney generd the fact that the condtitutiondity of an Act of Congress or a state statutehas been
drawninquestion. Provisonsimplementing 8 2403 are now included in Rule 24(c). Rule 24(c) isnot an
illogicd placefor these provisons, since the purpose of natification isto enable the Attorney Generd to
intervene. Perhaps because Rule 24(c) is not an obvious place to look for these provisions, however,
experience shows that certification often is not made. Moving the provisonsto Rule 5.1 may give them
a new prominence that will encourage compliance. As published, Rule 5.1 added a new requirement.
Present Rule 24(c) says that aparty should call the court’ sattentionto itsduty to certify. Rule 5.1 requires
that the party not only file anotice of the condtitutiona chalenge but aso serve the Attorney Generd by
mal. This party-notice requirement was thought to impose no more than a dight burden in return for
improving the prospect that the Attorney General would learn of thelitigation in its early stages, perhaps
well ahead of the didtrict court’ s certification.

Therewerefew public comments. Inlarge part they supported the published rule. Renewed Advisory
Committee discussion, however, reveded deep divisons. The discussion accepted the requirement that
anotice befiled by a party who draws into question the congtitutiondity of an Act of Congress or astate
satute. But the further requirement that a copy of the notice be mailed to the Attorney Genera generated
anguished debate. Many Committee members thought it unnecessary to require a party to give notice to
anticipate the court’ s certification. The discussionisreflected inthe Draft Committee Minutes. Intheend,
the Advisory Committee concluded that the press of other agenda businessrequired that further discusson
of Rule 5.1 be tabled.

B. E-Government Act Rule“5.2”

The April agenda materids incdluded materids explaining a draft Civil Rule “5.2" to implement §
205(c)(3) of the E-Government Act. Thematerialsare set out below. They addressthetwo central issues
referred to the several advisory committees. The firgt section sets out a draft rule that includes severa
vaidions on the template draft prepared for the E-Government Subcommittee. The second section
identifiesanumber of Civil Rulesthat may deserve further considerationfor possible amendmentsto reflect
the E-Government Act.

The draft Minutes reflect the shortness of the time available for discusson. It was agreed that it will
be useful to move forward as quickly aspossible. At the same time, several of the issues seemed complex.
The Department of Justice, for example, reported that the draft rule would make no sense at dl in avil
forfeture actions where the government is required to publish information that under the rule must be
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redacted fromcourt filings Thisexample of an areain which the Civil Rulewould need to be adjusted may
not be the only such problem. More generdly, the provisons that address filing under sedl seem to invite
routine filing under sed. The result could be enormous burdens for clerks' offices and substantid dilution
of open-accesstraditions. Responseto the seded filing provisionsis aggravated not only by the prospect
that improving legidaion may be enacted but dso — at least pending new legidation — by the unclear
meaning of § 205(c)(3)(A)(iv). It dso was noted that particular problems may emerge from the present
rule that discovery maerids are to be filed only when used in the action or ordered by the court. The
prospect of reviewing and redacting voluminous discovery materiasis unattractive. Lawyers dready are
beginning to adjugt in framing discovery questions and answers, but only the most punctilious care could
avoid the need for review a the time for filing.

These questions, and othersthat are likely to emerge, |eft the Advisory Committee uncertain whether
it will be able to finish work on an E-Government Act rule & itsfall meeting. The schedule remainsto be
worked out with the other advisory committees through the E-Government Act Subcommittee.

The Direction to Prescribe A Civil Rule

Section 205 (a) of the E-Government Act of 2002, Pub.L. 107-347,116 Stat. 2899, 2913, 44 U.S.C.
101 note, requires each didtrict court to establish awebsite. Section 205(c)(1) provides that the court
“ghdl make any document that isfiled dectronicaly publidy available online” The court “may convert any
document that isfiledin paper formto eectronic form”; if converted to dectronic form, the document must
be made available online. Section 205(c)(2) provides an exception — a document “shdl not be made
available onling’ if it is“not otherwise available to the public, such as documents filed under sedl.”

Section 205(c)(3) directs adoption of implementing rules:

(A)(i) The Supreme Court shdl prescribe rules, in accordance with sections 2072 and 2075 of title 28 *
* * to protect privacy and security concerns rdating to dectronic filing of documents and the public
avallability under this subsection of documentsfiled dectronicaly.

(if) Suchrulesshdl provideto the extent practicable for uniformtrestment of privacy and security issues
throughout the Federd courts.

(iii) Suchrulesshdl take into considerationbest practicesin Federal and State courtsto protect private
information or otherwise maintain necessary informeation security.

(iv) To the extent that such rules provide for the redaction of certain categories of informetioninorder
to protect privacy and security concerns, such rules shdl provide that a party that wishes to file an
otherwise proper document containing suchinformationmay fileanunredacted document under sedl, which
shdl be retained by the court as part of the record, and which, at the discretion of the court and subject
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to any gpplicable rules issued in accordance with chapter 131 of title 28, United States Code, shdl be
ether in lieu of, or in addition[,Sc] to, aredacted copy in the public file.

Other Civil Rules

Condderation of the E-Government Act rule may entail consideration of changes in other rules.
Possble Civil Rules candidates are described below after presentation of a suggested Civil Rule “5.2”
derived from the Template and the Appellate Rule variation. (Designation as Rule 5.2 is a firs
goproximation. Thisruleis closdly related to Rule 5, which includesfiling in subdivisons (d) and (e). We
have proposed a new Rule 5.1 to address notice of condtitutional chalenges to federd and Seate Satutes,
we might want to redesignate that as Rule 5.2 to bring thisfiling rule closer to Rule 5. There may betoo
much here to Smply tack privacy onto Rule 5 as anew subdivison (f).)

Rule5.2. Privacy in Court Filings

1 (@) Limits on Disclosing Personal Identifiers. A party® that
2 files an dectronic or tangible paper that includes any of the
3 following persond identifiers may disclose only these dements
4 (1) thelast four digits of aperson’s social-security number;*
5 (2) theinitids of aminor child's’ name®

6 (3) the year of aperson’ s date of birth;

7 (4) the last four digits of afinancia-account number; and

3 Both Template and Appellate Rule are directed only to a party. Apparently that
includes a party who files something in response to a court order to file. It is not
clear whether all things filed with a court are filed by a party: what of an amicus?
Who filesthetrial transcript? The court’s opinion?

4 “person” commonly includes artificial entities, such as corporations. Should
taxpayer identification numbers be included?

5 Style: isthis redundant? Why not just “minor’s name”?

6 will this prove awkward when suit is on behalf of aminor?
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8 (5) the city and state of a home address.

9 (b) Exception for a Filing Under Seal. A party may indude
10 complete persona identifiers [listed in subdivison (8)] in a filing
11 made under sed. But the court may require the party to file a
12 redacted copy for the public file.”

13 (c) Social Security Appeals; Accessto Electronic Files8 In
14 anaction for benefits under the Social Security Act®, accessto an
15 eectronic file is permitted only™® as follows, unless the court
16 orders otherwise:

7

With the addition of the bracketed words, this tracks the Appellate Rule. It may
leave open the question whether there is a right to file under sed. The Template
clearly saysthat a party who wishes to file complete personal identifiers may file an
unredacted document under sedl; it goes on to provide that the court may require
a redacted copy for the public file. The result seems unintentional — it establishes
a right file under seal by simply including a complete personal identifier, and then
leavesit up to the court to direct filing a public copy. More thought is needed.

8 The Template does not include this subdivision. The Appellate Rule does.

Failure to include a paralld provision in the Civil Rule would essentially moot the
Appellate Rule.

% The Appellate Rule formulation is: “In an appeal involving the right to benefits

under the Social Security Act * * *.” This language may fit the Civil Rules if the
only actions we wish to reach are appeals from benefit denials. Actions by the
government to recover overpayments may not involve the same level of private
information. It would help to have advice from someone familiar with the various
forms of social-security benefit actions that may come to the district courts.

10 The Appellate Rule is “authorized as follows.” That seems to mean the same as

“permitted only.” If so, there is no gap: the rule does not mean to distinguish
between “access’ in the introduction and “remote electronic access’ in paragraphs
(1) and (2). The distinction, however, may be important: do we mean to close off
electronic access from a public terminal in the clerk’s office?
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17 (1) the paties and ther atorneys may have remote
18 electronic access to any part of the case file, including the
19 [an?] adminigtrative record; and
20 (2) [aperson who isnot aparty or a party’s attorney]{ other
21 persons} may have remote el ectronic access to:

22 (A) the docket maintained under Rule 79(a); and

23 (B) an opinion, order, judgment, or other written
24 dispogition, but not any other part of the case file or the
25 adminidtrative record.

26

27

28

29

1 This provision in the Template raises a familiar concern. A recent illustration in
the Civil Rules is shown by Rule 7.1. Rule 7.1 requires much less corporate
disclosure than had been required by many loca rules. Some drafts included a
provision that would require additional disclosures as required by the Judicid
Conference. Doubts were expressed about this attempt to delegate Enabling Act
authority, despite the Rule 5(e) precedent that authorizes Judicial Conference
standards for electronic filing. Doubts also were expressed about the practical
availability of Judicia Conference standards; those doubts may dwindle as reliance
on the Judiciary website becomes universa. There is a separate difficulty with
requiring reliance on “interim rules’; initia interim rules will be superseded by
adoption of Enabling Act rules. Section 205(c)(3)(B)(i) seems to contemplate interim
rules only for the period before adoption of the first set of Enabling Act rules.
Unless the Judicia Conference can adopt “interim rules’ to bridge gaps between
adoption and amendment of Enabling Act rules, the reference to interim rules
should be dropped. The Appellate Rule draft omits this subdivision entirely.

The reference to interim rules raises a separate point. Section
205(c)(3)(A)(i) contemplates rules that protect not only privacy but also “security.”
Nothing in any of the drafts addresses “security” concerns.
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Committee Note

(A Committee Note can be adapted from the Template, Appellate
Rules, and any other modd.)

Parallel Civil Rules Changes

Each Advisory Committee is to determine whether exigting rules should be changed to reflect the new
circumstances cregted by eectronic access to materids filed with the court. Severa Civil Rules may be
candidates for future amendment; some of the more obvious possihilities are described briefly below. It
may be premature, however, to cons der anendmentsbeforegainingany experience witheectronic access.
Anticipated problems may not arise, and unanticipated difficulties are dmogt inevitable.

Rule 5(d). The gatute requires that any document filed eectronicaly be made available online. Paper
documents converted to eectronic form aso must be made available online. Rule5(d) now requiresfiling
of “[dll papers after the complaint required to be served upon aparty.” Rule 5(d) was recently amended
to forbid filing of discovery papers urtil they are used inthe proceeding or the court ordersfiling. Rule 5(d)
might be amended further to except other papers from filing.

Rule 5, whether in subdivision (d) or otherwise, dso might be the place to add provisions on sedling
filed papers. Rule 26(c)(6) already authorizes a protective order sealing adeposition. Section 205(c)(2)
of the E-Government Act provides that a filed document shdl not be made available online if it is “not
otherwise available to the public, such as documents filed under sed.”

Rule 5(d) aso may be used to anticipate a pervasive problem. Filing discovery materias, when that
happens, invokes dl thelimitsof the proposed E-Government Act rule. Apparently depositions, responses
to interrogatories, documents (induding computer-generated information), requests for admission, and
perhaps evenreports of Rule 35 examinations, mugt be redacted. Rule 5(d) might be amended to provide
areminder of the dutiesimposed by Rule“5.2.”

Amendments designed to limit filing requirements or to expand sedling practices must be gpproached
with great care. It doesnot seemlikey that these topics should be made part of the initia E-Government
Act rules process, unlessit seems appropriate to amend Rule 5(d) to refer to the Rule 5.2 duty to redact
discovery materias when filed.

Rule 10. Rule 10(a) providesthat “thetitle of the action shdl include the names of dl the parties” This
provisonisat odds with subdivison (8)(2) of the proposed rule, which permitsonly the iniids of a*“minor
child.” It might be desirable to add a crossreference to Rule “5.2.” (The E-Government Act might
provide an occasion for reconsidering the question of pseudonymous pleading. There has not been any
enthusiasm in recent years for consdering an amendment that would attempt to guide this practice. But
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electronic access may suggest further consideration, particularly if it iseesly possible to search court filings
adong with dl other online materids that refer to anamed person.)

Specid problems arise from Rule 10(c), which indirectly reflects the practice of ataching exhibitsto
a complaint. The exhibit must be redacted to conform to Rule“5.2” It isdifficult to guess whether this
requirement will impose significant burdensin effecting the redaction, or whether there may be practical
difficulties If Rule “5.2(b)” survives, permitting filing of the complete complaint and exhibits under sedl,
these difficulties may be subgtantialy reduced.

Again, it isdifficult to frame amendments beyond a possible reference to Rule 5.2 in Rule 10(a).

Rue 11. The Minutes of the E-Government Subcommittee meeting reflect discussion of the question
whether Rule 11 should be " amended to contemplate violations of the privacy/access rules. Judge [Jerry
A. Davig noted that CACM had reviewed this issue and determined that Rule 11 adready covers any
arguable violation of these policies and that it is better to leave it to the discretion of the courts as to how
to deal withviolaions or abuse of any new rule regarding dectronic filing. The Subcommittee agreed with
this assessment.”

Rule 11(b)(1) states that an attorney or party presenting a paper to the court certifies that it is not
presented for any improper purpose. If it is desirable to use Rule 11 or any other rule of procedure to
reach ligaility for such acts as purposefully filing a defamatory pleading, the present language seems
adequate. The determination whether to bend Rule 11 to this purpose a dl will be difficult — it at least
approaches substantive questions of defamationliability, the right to petitioncourts, and privilege. It would
not be wise to take on these issues by amending Rule 11, unless it be to disclam any attempt to answer
them.

Rule 12(f). The agendaincludes a pending question addressed to the effect of a Rule 12(f) order to Strike
“from any pleading any insufficient defense or any redundant, immateria, impertinent, or scandaous
matter.” |s the stricken materid physcaly or dectronicaly expunged? Or isit preserved to maintain a
complete record, for purposes of appeal or otherwise, but sealed? Electronic access to court files may
make this questionmore urgent, but thereisno gpparent change in the principlesthat will guidethe answer.

Rule 12(f) could be amended to refer directly to anorder to strike information thet violatesRule“5.2.”
Authority to strike seems aufficently supported, however, both by present Rule 12(f) and by the
implications of Rule*5.2.”

Rule 16. Rule 16(b) or (c) might be amended to include scheduling-order directionsor pretrial-conference
discusson of eectronic-filing issues. The most gpparent subjects would be limiting filing requirements or
permitting filing under sedl. Care would need to be taken to avoid interference with the purposes of the
E-Government Act. But there may be an advantage, particularly in early years, from assuring that parties
and court think of the privacy and security issues that may arise from electronic access.
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Rule 26 or Other Discovery. Rule 5(d) limits on filing discovery materias are noted above. It is

conceivable that areminder of E-Government Act access — and the need to redact filed documents to
comply with Rule “5.2” — should be added somewhere in the discovery rules aswell.

The protective-order provisions of Rule 26(c) do not seemto need amendment. They provideample
authority to respond on a case-specific bass “to protect a party or person from annoyance,
embarrassment, oppression, or undue burden or expense * * *.”

Rule 56. Summary-judgment affidavits are among the papers covered by Rule“5.2.” 1t would be possible
to add a cross-reference to Rule 56.

Rule 80(c). Rule80(c) — inevitably part of thefuture project to reconcilethe Civil Ruleswith the Evidence
Rules — states that whenever stenographicaly reported testimony isadmissbleinevidence at alater trid,
it may be proved by the transcript. Although the proof might include filing, and a corresponding need to
redact under Rule “5.2,” thereis no agpparent need to amend Rule 80(c) to refer back to Rule“5.2.”

C. Rule15

Proposdsto revise Rule 15 have lingered long on the agenda. Some of the proposals seem smple,
but on closer examination have proved complex. A subcommittee appointed to review the proposals has
concluded that they deserve to be carried on the agenda for future consideration, but that they require
deeper study than can be provided now in competition with more pressing projects.

D. Federal Judicial Center Studies

The Federal Judicid Center has completed two lengthy studies undertaken at the Advisory
Committee’ srequest. The summaries of these two studies are set out below.

The first sudy examined the impact of recent Supreme Court decisions on attorney choices between
state and federa courts. The Advisory Committeg' s Class-Action Subcommittee maintains a watching
brief on these questions, and will rely on the FIC study.

The second study examined the practice of filing seded settlement agreements. The central empirical
part of the study was a survey of 288,846 civil actions. Seded settlement agreements were filed in 1,272
of those actions. The complaintswere left unsedled in97% of those 1,272 actions, ensuring public access
to any information that might be important to public hedth or safety. The Advisory Committeg's
Subcommittee on Sedled Settlement Agreements will study the report as avital source of information in
determining whether the Civil Rules should be amended to addressthe practice of filing seded settlement
agreements.



