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To: Advisory Committee on Civil Rules

From: Myles Lynk and Rick Marcus

Date: April 14, 2003

Re: Proposal for effort to draft possible rule changes to

address the problems of electronic discovery

This memorandum introduces the Discovery Subcommittee's
proposal that it undertake to draft possible amendments to
address seven issues ralsed by discovery of digital data, and

identifies some of the concerns associated with those issues.
T Initial introduction of these issues

In 1596, when the Advisory Committee launched its Discovery
Project and the Discovery Subcommittee was first appointed, the
Subcommittee undertook to determine which issues might warrant
rule changes. One method of evaluating this gquestion was to
convene conferences of lawyers and learn their views on which
changes might prove useful. A mini-conference was therefore held
in San Francisco in January, 1997, and a full Committee two-day
conference followed at Boston College in September, 1997. These
and related activities produced a long list of possible changes
that were considered by the full Committee at its October, 1997,
meeting, leading to instructions to the Discovery Subcommittee to
attempt to draft actual amendment proposals in a number of
specified areas. Some of those drafting efforts did not bear
fruit, but the overall effort led to the 2000 amendments to the

discovery rules.

One topic arose repeatedly during the various interactions
with the bar in 1997 that had not been raised before -- problems
with discovery of electronically-stored, or digital, information.
Repeatedly, lawyers told the Committee that this was an area that
urgently needed attention, and that the difficulties presented by






